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P-R-O-C-E-E-D-I-N-G-S 

(9:40 a.m.) 

  CHAIRPERSON REID:  Good morning, ladies 

and gentlemen.  I am Sheila Cross Reid, Chairperson 

of the Board of Zoning Adjustment of the District of 

Columbia.  Joining me today are Maurice Foushee, 

Betty King and Jerrily Kress.   

  Copies of today's agenda are available 

to you on the table at the end of the hearing room.  

There is to be no smoking, eating or drinking in the 

hearing room.  All persons planning to testify 

either in support or in opposition are to fill out 

two witness cards.  These cards are located on each 

end of the witness tables. 

  Upon coming forward to speak to the 

Board, please give both cards to the reporter who is 

sitting to my right.  Notice of today's hearing was 

given by posting the subject property, publication 

in the D.C. Register and various other means. 

  The order of procedure for special 

exception of various cases will proceed as follows:  

one, preliminary matters; two, statement of 

witnesses of the Applicant; three, government 

reports, including the Office of Planning, 

Department of Public Works, or others; four, the 

Advisory Neighborhood Commissions; five, parties and 
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persons in support; six, parties and persons in 

opposition; seven, closing remarks by the Applicant. 

  Cross-examination of the witnesses is 

only permitted for parties in the case.  The Board 

will adhere to this schedule as strictly as 

possible.  Those presenting testimony should be 

brief and non-repetitive.  If you have a prepared 

statement, you should give copies to staff and 

orally summarize the highlights.  Please give us 

your statement before summarizing. 

  The record will be closed at the 

conclusion of each case, except any material 

specifically requested by the Board.  The Staff will 

specify at the end of the hearing exactly was is 

expected. 

  The decision of the Board in these 

contested cases must be based exclusively on the 

public record.  To avoid any appearance to the 

contrary, the Board requests that the persons 

present not engage the members of the Board in 

conversation.    At this time the Board will 

consider any preliminary matters.  Preliminary 

matters are those which relate to whether a case 

will or should be heard today, such as a request for 

postponement, continuance or withdrawal, or, where 

improper or inadequate notice of the hearing has 
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been given.  If you are not prepared to precede, now 

is the time to raise such a matter. 

  Does the staff have any preliminary 

matters: 

  MS. PRUITT-WILLIAMS:  Yes, Madam Chair, 

we do.  With reference to Case 16334, the affidavit 

of posting indicates that the property was posted 12 

days before the hearing instead of the 15 days 

required by the Board's rules. 

  CHAIRPERSON REID:  Is there --  

  MS. PRUITT-WILLIAMS:  Is there anyone 

here who has knowledge about the posting? 

  CHAIRPERSON REID:  Is there anyone here 

who is affiliated with that particular case?  Okay.  

What is the issue for the timeliness of the posting? 

  MR. MAZAK:  The issue regarding the 

posting, Mr. Bowden can explain it, at least what -- 

what measures were taken. 

  CHAIRPERSON REID:  Please speak into the 

mike. 

  MR. MAZAK:  Oh, I'm sorry. 

  CHAIRPERSON REID:  Thank you. 

  MR. MAZAK:  My name is Peter Szegedy 

Mazak.  And regarding the posting, we were a couple 

of days late for --  Mr. Bowden was unable to get to 

the Zoning Office on time.  There's no opposition in 
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our case, and so we would ask that the 12 days be 

sufficient. 

  CHAIRPERSON REID:  So you're requesting 

a waiver? 

  MR. MAZAK:  A waiver, if we could, 

ma'am. 

  CHAIRPERSON REID:  Very well. 

  MR. MAZAK:  And since then, ma'am, Mr. 

Bowden reminds me when we posted it, it was torn 

down three times and Mr. Bowden went out and put it 

back again. 

  CHAIRPERSON REID:  Okay.  Unless the 

Board members have any objection? 

  MS. KING:  It was torn down three times 

and you have no opposition?  Okay, if you say so. 

  MR. MAZAK:  We hope we don't. 

  MS. KING:  Is there anybody here who is 

going to appear in opposition to this case? 

  (No response) 

  MS. KING:  I have no objection. 

  MS. KRESS:  I have no objection. 

  CHAIRPERSON REID:  All right.  Then 

we'll grant your waiver. 

  MR. MAZAK:  Thank you very much. 

  MS. DOBBINS:  Madam Chair?  Good 

morning, Madam Chair and members of the Board.  I 
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would like to take this opportunity to actually 

introduce the new secretary to the Board of Zoning 

Adjustment.  This is her first time sitting with the 

Board, Sheri Pruitt-Williams, and to introduce your 

new Board member from National Capital Planning 

Commission, Mr. Maurice Foushee.  Good luck. 

  MS. KING:  This is also, I believe, Mrs. 

Dobbin's last day or last week with the Zoning 

Office.  And I think that we all should express to 

her our thanks for the -- seven years, is it, of --  

  MS. DOBBINS:  I think. 

  MS. KING:  -- devotion and intelligent 

assistance that she has given to the Board and the 

Commission.  We wish her the best of luck and look 

forward to seeing her before us in the years to 

come, I'm sure. 

  CHAIRPERSON REID:  I intended to do just 

that but at the end of the morning session.  

Nonetheless, would you like to say a few words, Ms. 

Dobbins, as you're exiting? 

  MS. DOBBINS:  Well, I'll be here all 

day.  And I just do want to thank the staff and the 

Board and the citizens of the District of Columbia 

for making my job a wonderful job.  Thank you. 

  CHAIRPERSON REID:  You are going to be 

sorely missed and Madeline has done such a 
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wonderful, exemplary job in the capacity of 

director.  And we're going to have to just adjust 

without her.  But for me it's a great loss because 

Madeline has been just a tireless worker.  And we 

appreciate all that she has done. 

  We move now to the first case.  Are we 

all ready?   

  MS. PRUITT-WILLIAMS:  Good morning, 

Madam Chair.  The first case on the agenda this 

morning is Case Number 16332, application of Harold 

and Julia Marshall, pursuant to 3107.2 for variance 

from the floor to aerial ratio limitations; 

subsection 771.2, for addition to an existing 

structure in a C2(a) district at the premise of 4217 

Ninth Street, N.W., Square 3024, Lots 65, 66, and 

805. 

  Would persons planning to testify in 

this application please rise and take the oath? 

Whereupon, 

JULIA P. MARSHALL and PHILIP COOPER 

were called as a witnesses herein, and having been 

first duly sworn, were examined and testified as 

follows. 

  MS. PRUITT-WILLIAMS:  Okay.  You may 

begin your testimony. 

  MS. MARSHALL:  I am Julia P. Marshall, 
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the co-owner with my husband Harold, of the 

Marshall's Funeral Home located at 4217 Ninth 

Street, N.W.  In order to comply with the ADA 

regulations, we plan to put an elevator in the 

building next door, adjacent to the current 

building. 

  We've been in the neighborhood since 

1974 and we give service to the community as well as 

with our business.  We have with us Mr. Philip 

Cooper, the architect.  And any questions concerning 

the work that will be done, Mr. Cooper will be able 

to explain that to you.  And any questions you may 

have of me, I'll be happy to try to answer them. 

  So this is Mr. Philip Cooper, the 

architect. 

  MR. COOPER:  Good morning, Madam Chair, 

members of the Board.  My name is Philip Cooper.  

I'm a partner in Baker, Cooker & Associates 

Architects located in Washington, D.C., at this 

office address, 4000 Albemarle Street, N.W., Suite 

300.  That's Washington, D.C. 20016. 

  As indicated in the application, this 

particular application is pursuant to 11 DCMR 

3107.2, variance from the floor area ratio 

limitation for an addition to an existing structure 

in the C2(a) district, which is located at 4217 
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Ninth Street, N.W., Square 3024, lots 65, 66 and 

805. 

  The addition property is adjoining the 

existing funeral home, property lying on the south 

side.  Currently, the property has an existing 

frame-structured building on it.  The building is 

unoccupied and currently, I think, unsafe.  We would 

like to raze this structure and put an addition 

there, which would greatly enhance the neighborhood 

as well. 

  Its previous use was 

commercial/residential, using basically -- used as 

an upholstery shop and an apartment unit on the 

second floor.  There are no side yards required, no 

rear yard required unless the height is 20 feet or 

more. 

  What we propose to provide is a 

structure that's less than 20 feet in height and a 

set-back of 15 feet from the public alley.  I will 

basically orient you in terms of the existing 

location.  Can each member see? 

  MS. KING:  No.  I can't seen. 

  CHAIRPERSON REID:  Can you bring it 

closer and perhaps hold the mike in your hand? 

  MR. COOPER:  Sure.   

  CHAIRPERSON REID:  Thank you. 
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  MR. COOPER:  Perhaps if I come around on 

this side it will help.  The shaded tan area is the 

proposed addition.  It is sandwiched in between the 

existing funeral home, which is here on the north 

side, and there's an existing apartment building as 

well as post office on the first floor, which is 

located here. 

  This is Ninth Street, and there's the 

public alley that I referred to earlier.  This site 

basically is approximately 2000 square feet.  It's 

20 feet wide and a hundred feet deep.  Mrs. Marshall 

mentioned ADA as one of the criterion for this 

particular expansion. 

  An existing structure ----.  The first 

building is approximately nine, ten rises above the 

grade which makes it extremely difficult for the 

elderly and also the physically handicapped.  So 

what we propose to do is to modify this entrance 

area, provide a new ramp that will take you up to 

the entrance, a new entrance. 

  This seems to be about one of the only 

areas or only ways to correct the situation.  And 

once we get inside, there will be an elevator that 

will allow you to negotiate the other floors. 

  Does anyone have any questions? 

  MS. KRESS:  Not yet. 
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  MR. COOPER:  This will give you a better 

idea of the interior of the building and the spaces 

that are provided.  This is the first floor and the 

entrance into a small lobby and reception area.  

From there you can negotiate the elevations by way 

of the proposed elevator or proposed stairs, which 

would be located here towards the entrance. 

  There's an office just to the rear of 

the public toilets and to a three-car or three-

vehicle garage that is needed for -- to keep the 

vehicles out of a vandalized situation that would be 

created if they're parked on the streets.  This also 

would create some additional parking for the funeral 

home. 

  By the way, the addition is not to 

increase the staff.  This is mainly for existing 

staff and to create the elevator.  Also, while 

creating the addition, we would be creating this 

three-car garage also. 

  This is the basement which you go down 

to storage area, which is vitally needed.  The 

existing structure is very, very tight.  As Mrs. 

Marshall mentioned, it goes back to 1974.  And, of 

course, since that time there has been some increase 

in the staff and equipment and storage is a major 

problem for many of the funeral homes. 
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  MS. KRESS:  Did you count the storage 

room in your FAR? 

  MR. COOPER:  Yes.  It's included, yes.  

By the way, we're basically creating three floors 

and a basement because of the grade.  And we have to 

split the proposed building with the existing 

building in order to negotiate the elevations.  The 

second floor is basically office space and a small 

chapel area or state room. 

  On the third floor is office space 

again, which would allow for the expansion of 

equipment and the existing personnel.  That's 

basically the approach that's in concept that the 

funeral home is proposing to provide at this 

particular point in time. 

  Are there any questions? 

  Basically, in conclusion, as you can 

see, the additional space is relatively small and 

can be very, very limited.  This concept attempts to 

resolve the basic problems that the funeral home has 

at this particular point in time.   

  And that would be, first, the ADA 

concerns that are required; secondly, the potential 

expansion for personnel, staff and equipment; and 

fourth -- or third rather, and finally, some kind of 

safe enclosure for the hearse and limousines that 
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are currently provided by the funeral home. 

  Are there any questions? 

  MS. KRESS:  Could I ask, do you agree 

with the calculations that were done by DCRA, the 

Office of -- the Department of Zoning Review Branch?  

Did you review those and are you in agreement --  

  MR. COOPER:  Yes, I did. 

  MS. KRESS:  -- with those calculations? 

  THE WITNESS:  Yes. 

  MS. KRESS:  Thank you. 

  THE WITNESS:  You're welcome. 

  MS. MARSHALL:  One other thing I would 

like to say, I have no opposition, but I did go 

around to meetings in the community.  And I have a 

number of signatures where the neighbors and the 

group, community group that was meeting, that -- 

approval, what they're doing.   

  They'd be happy to have us, especially 

in the back, in the alley where we would put new 

lighting up.  They'd be happy to see that done and, 

also, to get the building that's boarded up now, it 

would certainly add to the community to change the 

front, you know, change the building, the work that 

we're doing. 

  And I just had two people who came with 

me who are in support if you would like to have them 
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say anything.  But if you would like the signatures 

of the people from the neighborhood --  

  CHAIRPERSON REID:  Yes, we would like to 

have that. 

  MS. KRESS:  You did not meet with the 

ANC? 

  MS. MARSHALL:  I met with the community 

group.  The former ANC was Joan Thomas, who sent a 

letter, and the current one. 

  CHAIRPERSON REID:  So you have letters 

from the ANC? 

  MS. KING:  From the ANC commissioners, 

not from the ANC itself, is that right? 

  CHAIRPERSON REID:  From the ANC 

commissioners or the ANC, which --  

  MS. MARSHALL:  No.  This is the former 

ANC Commissioner Joan Thomas that was --  

  CHAIRPERSON REID:  From a single 

member?O 

  MS. MARSHALL:  Of the -- yes. 

  CHAIRPERSON REID:  Okay.  Do you want to 

give that to the secretary to submit to us, and also 

the signatures that you have in support? 

  (Whereupon, the documents were 

proffered.) 

  MS. MARSHALL:  The last word, you said 
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also -- you said give those, and you -- I didn't 

understand the last --  

  CHAIRPERSON REID:  You said you had like 

a petition or something, with signatures that were 

in support of your application? 

  MS. MARSHALL:  Right.  That's the --  

  CHAIRPERSON REID:  Okay.  You submitted 

it to the secretary for us to look at.  Okay.  Do 

you have any questions? 

  MS. KING:  I gather you are -- in terms 

of the burden of proof for you to show the 

uniqueness of the property, you're talking about the 

different levels of the land and the need to comply 

with the ADA as the unique reason why the variance 

should be granted.  Is that correct? 

  MR. COOPER:  That's correct.  In 

addition, the area is so tight, you may be able to 

get a feel for the area from the photographs that 

were submitted.  It's 20 feet.  You can't do very 

much with that particular amount of square footage, 

even though it is deep, especially on a commercial 

level. 

  MS. KING:  I just wanted to go on -- to 

be part of the record the unique characteristics 

that --  

  MR. COOPER:  To answer your question, 
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the answer would be yes. 

  MS. KING:  Okay.  I have no further 

questions, Madam Chair. 

  CHAIRPERSON REID:  Now, Mr. Cooper, you 

mentioned something about the building being unsafe, 

the existing building being unsafe.  Can you --  

  MR. COOPER:  Yes.  It's --  

  CHAIRPERSON REID:  -- elaborate on that? 

  MR. COOPER:  -- boarded up and it has 

been standing for --  

  MS. MARSHALL:  We purchased it in 1980 -

- people moved out -- we purchased it in '87, and 

they probably have been moved out of it about '89 or 

something, closed their shop.  So it's been vacant 

for a number of years. 

  MR. COOPER:  But it has been boarded up.  

The point that I'm making is that when you go inside 

it's very -- the structural system itself has 

deteriorated since '89 or so.  The roof is in dire 

need of repair.  And, consequently, it's standing 

open with the weather coming through. 

  CHAIRPERSON REID:  Okay.  In regard to 

the test for variance relief, Mrs. King mentioned 

that the -- talked about the uniqueness of the 

situation regarding the plans for ADA, but also 

needs to discuss for us the practical difficulty 
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that would occur if you were to -- were you not be 

able to comply with the existing zoning regulations. 

  MR. COOPER:  In order not to comply, one 

would have to basic --  

  CHAIRPERSON REID:  In order to comply.  

In other words --  

  MR. COOPER:  To comply? 

  CHAIRPERSON REID:  Yes.  The practical 

difficult that would not allow you to comply --  

  MR. COOPER:  Well, the --  

  CHAIRPERSON REID:  -- with existing 

regulations. 

  MR. COOPER:  -- practicality of it 

becomes a problem in terms of the existing physical 

conditions. 

  CHAIRPERSON REID:  I want you to discuss 

those for the record. 

  MR. COOPER:  You've got to negotiate the 

elevations by way of some type of ramp or elevator, 

vertical lift.  And space becomes a problem in the 

existing facility.  So the only way that you have -- 

the only alternative you have is to move, let's say, 

laterally and then try to introduce some type of new 

vertical lift or ramp. 

  Ramping becomes another problem because 

of the horizontal distances that are required in 
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order to meet the percentage that's required. 

  CHAIRPERSON REID:  Okay.   

  MS. KRESS:  I would also like to add in 

support that very small additions, when they have to 

meet, and they all have to meet our building codes, 

it becomes very difficult to provide all the egress 

in a small addition, the additional stairs, 

particularly coupled with the ADA requirements, 

which I consider to be a practical difficulty as 

well. 

  CHAIRPERSON REID:  I concur. 

  MR. COOPER:  And we have provided those 

means of egress in order to comply with today's 

Code. 

  MS. KRESS:  I saw that on the plans. 

  CHAIRPERSON REID:  Mrs. Marshall, to 

your knowledge have you had any complaints regarding 

at-risk impact in the community or for neighboring 

properties with regard to noise, traffic, parking or 

the like in regard to your application being 

approved? 

  MS. MARSHALL:  No, I have not.  See, 

because the building has been there.  We have been 

there since 1974.  So this would not add any 

additional traffic or anything. 

  CHAIRPERSON REID:  Parking or --  
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  MS. MARSHALL:  No. 

  CHAIRPERSON REID:  You're adding a 

three-car garage? 

  MS. MARSHALL:  That's for our cars in 

the back. 

  CHAIRPERSON REID:  Yes, yes.  Okay.  Mr. 

Foushee, do you have any questions?   

  MR. FOUSHEE:  No.   

  CHAIRPERSON REID:  Okay.  Does that 

complete your testimony? 

  MS. MARSHALL:  Yes. 

  CHAIRPERSON REID:  Thank you. 

  MR. COOPER:  Thank you. 

  CHAIRPERSON REID:  We move now to 

government reports.  I don't think there are any.  

Excuse me? 

  MS. PRUITT-WILLIAMS:  Should they be 

leaving? 

  CHAIRPERSON REID:  Pardon me? 

  MS. PRUITT-WILLIAMS:  Should they be 

leaving? 

  CHAIRPERSON REID:  Yes.  The government 

reports, I don't think that we have any in this 

particular case.  ANC report?  I don't think one 

came in.  We did have information from the single 

member district member representative.  And I didn't 
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get that information.  Was it passed down? 

  MS. PRUITT-WILLIAMS:  Actually, it's 

just one letter and the rest are petitions. 

  CHAIRPERSON REID:  Okay.  We do have a 

letter from the -- it doesn't indicate on this 

letter, though, that this is a single member 

district representative of the ANC.  It's just a 

letter from Joan Thomas.  Does anyone know her as 

being such? 

  MS. KING:  I believe Mrs. Marshall said 

she was a former --  

  CHAIRPERSON REID:  Oh, former.  Okay.  

This is just a letter of support. 

  MS. KING:  Just a letter of support. 

  CHAIRPERSON REID:  All right.  Persons 

or parties in support of this application? 

  MS. KING:  Mrs. Marshall said they had 

brought some people.  But I think given that there 

was no opposition that perhaps in the interest of 

time we could dispense with that. 

  CHAIRPERSON REID:  Yes. 

  MS. KING:  They could perhaps leave 

their names as having been here in support, or 

something of the nature, rather than testify. 

  CHAIRPERSON REID:  I'm not sure that 

they heard that, Mrs. King.  Could you speak a 
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little louder? 

  MS. KING:  Mrs. Marshall, you said that 

you had brought some people to testify in your 

favor.  My suggestion is that we dispense with that 

testimony and that those people leave their names 

with the reporter as having come to support your 

application.    Given that there is no 

opposition we could save time by taking for granted 

that they're going to say they like what you're 

doing. 

  SPEAKER:  ---- . 

  MS. PRUITT-WILLIAMS:  You can't speak 

from the audience, ma'am.  You have --  

  MS. KING:  Just wait a few minutes and 

we'll try to dispose of your case altogether. 

  CHAIRPERSON REID:  Yes.  Just to be 

sure, there is -- even though Mrs. King said that 

those in support could just leave your name, is 

there anyone who feels they would just like to 

testify?  You do have that right.  Okay. 

  Those persons and parties in opposition, 

we know there are none.  Therefore, Mrs. Marshall, 

we need your closing remarks, please.   

  Come to the microphone.  Are you someone 

in support or opposition?  Support?  Okay.  You just 

want to say a few words?  Certainly.  It's not on, 
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ma'am.  The mike is not on, so you have to push the 

button. 

  MS. PRINCE:  Good morning, again.  My 

name is Bertha Prince and I live right down the 

street from Mrs. Marshall's funeral home. 

  CHAIRPERSON REID:  Your address? 

  MS. PRINCE:  My address is 901 Varnum 

Street.  I'm right on the corner from Marshall's 

Funeral Home, and we've been there now for about 30 

years almost.  And we approve of everything Mr. and 

Mrs. Marshall is doing because I remember when they 

came into the neighborhood. 

  And since being in the neighborhood, she 

have given a lot of light; very convenient to all of 

us.  And any addition to the funeral home will be a 

great asset to us because me -- as being a neighbor, 

she has all of our business.   

  And she was having this business now for 

the last several years, and I recall her bringing a 

lot of joy through sadness to our -- my family 

alone.  And anything they can do to improve it, 

because as of right now the building she is 

inquiring about is boarded up.   

  And we would rather see some functioning 

going on in that building than boarded up.  And God 

only knows might what would happen.  And my whole 
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family has approved of this.   

  CHAIRPERSON REID:  Thank you very much 

for giving us your testimony. 

  MS. PRINCE:  You're more than welcome.  

Thank you. 

  CHAIRPERSON REID:  All right.  Mrs. 

Marshall? 

  MR. BEARD:  Good morning.  I'm Elijah 

Beard, III, chairman of the Deacon Board of the Rock 

Creek Baptist Church at 4201 Eighth Street, N.W.  My 

residence is 4319 Eighth Street, N.W., just a block 

away from Mrs. Marshall's funeral service. 

  That business has been an asset to our 

community.  They give quality service.  They have 

quality employees.  And I think any support I could 

give, my church would give; they have me here to 

speak for them, that anything we can do to assist or 

say a word of support to Mr. or Mrs. Marshall we are 

glad to do so. 

  CHAIRPERSON REID:  Thank you very much 

for your testimony, sir.  Now, closing remarks, Mrs. 

Marshall?  Come back up, please. 

  MS. MARSHALL:  The only thing I would 

like to do is thank you for your support and ask 

that any support you can give us, and as soon as we 

can get this work done we certainly would appreciate 
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it.  Because we have been trying for a number of 

years to get this added. 

  And if we can get it done, it would 

certainly be a relief and we would appreciate it.  

And it would be a help to us, our business and the 

community to get the work done.  We have people who 

come to the funeral home from the senior citizen 

places.  And they have been wanting their friends to 

come. 

  And they've been writing us and saying 

that "you should have an elevator to get in."  And I 

always tell them that we're working on it and that 

as soon as possible we will have an elevator so that 

you can bring your disabled people who could not 

walk up the stairs to come to ceremonies with their 

friends. 

  So we appreciate whatever you can do to 

expedite this and give us approval. 

  CHAIRPERSON REID:  Okay.  And in asking 

for it to be expedited, are you asking for a bench 

decision and summary order so that you -- we can 

decide today? 

  MS. MARSHALL:  Yes. 

  CHAIRPERSON REID:  Okay.   

  MS. KING:  Would you like me to make a 

motion? 
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  CHAIRPERSON REID:  If you'd like. 

  MS. KING:  I move that we approve this 

application.  It seems to me that they have given 

ample testimony in support of the position that 

there's a unique situation, a unique and special 

situation that requires that they have this relief. 

  And I move that we approve the 

application and issue a summary order and a bench 

decision. 

  CHAIRPERSON REID:  I second.  And, also, 

this application does not appear to have any 

opposition whatsoever.  There doesn't appear to be 

any notable adverse impact.  Are your ready for the 

questions? 

  All those in favor? 

  (Vote taken) 

  CHAIRPERSON REID:  Opposed? 

  MS. ROSE:  Staff will record the vote as 

four to zero, with Ms. King, Ms. Reid, Mr. Foushee 

and Ms. Kress to approve the application and the 

issuance of a summary order. 

  CHAIRPERSON REID:  Thank you, Mrs. 

Marshall.  You will have your order in about two 

weeks. 

  MS. MARSHALL:  Thank you. 

  MS. PRUITT-WILLIAMS:  The next case is 
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Case Number 1633, the application of Richard T. Ross 

-- I'm sorry, 16333, application of Richard T. Ross, 

pursuant to 11 DCMR, 108.1, for a special exception 

under subsection 203.8 to operate a bed and 

breakfast as a home occupation in a multi-dwelling, 

Paragraph 203.8, subjection (a), to exceed the 

maximum number of rooms, Paragraph 203.8(c)(1), and 

to allow for additional staff, Paragraph 203.4, 

subsection (d), in an R-5-C district at the premise 

of 1808 New Hampshire Avenue, N.W., Square 152, Lot 

175. 

  All those who are planning to testify in 

this case, would you please rise and take the oath? 

Whereupon, 

JOHN EPTING 

was called as a witness herein, and having been 

first duly sworn, was examined and testified as 

follows: 

  MR. EPTING:  Good morning, Madam Chair, 

members of the Board.  My name is John Epting with 

the law firm of Wilkes, Artis, Hedrick & Lane.  With 

me today is Carolyn Brown, also of the law firm.  I 

have two witnesses, Richard and Mary Ross, who are 

the owners of the Swann House Bed and Breakfast, 

which is the application before you today. 

  I would like to note that the sole issue 
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before you today is our application for special 

exception relief to establish a bed and breakfast at 

1808 New Hampshire Avenue, under Sections 203.8 and 

203.10 of the Zoning Regulations. 

  As part of our testimony today, Mr. and 

Mrs. Ross will describe how they meet the standards 

for special exception approval.  In addition, we are 

seeking a modification of two conditions related to 

the special exception approval; that is, to increase 

the number of staff from one full-time to two full-

time and, also, to increase the number of rooms in a 

certified historic property from six to nine 

bedrooms. 

  As we have noted in our statement, the 

B&B is owned and occupied by the Applicant and is, 

therefore, not a multi-family residence.  

Consequently, no relief on a multi-family 

requirement is required.   

  I'd also note that as a side issue Mrs. 

Ross will discuss social events.  Our view is that 

the social events are an accessory use to the B&B 

and they are not, per se before you today.  We have 

submitted a statement which includes a section on 

how the applicant meets the standards. 

  MS. KING:  Excuse me, Madam Chair.  This 

is the most troubling issue with this case and it 
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was just said that we should not consider it, this 

question of the accessory use other than as a B&B.  

I'm not sure that it isn't before us, Madam Chair.   

  There is a provision in the regulations 

that says that bed and breakfasts will only serve 

meals -- will serve breakfast only and only to 

overnight guests. 

  CHAIRPERSON REID:  I agree.  And I think 

that we are going to get into the meat of the case 

and discuss that. 

  MS. KING:  But I just wanted to go on 

record as saying that I do not think that is outside 

of our purview. 

  CHAIRPERSON REID:  I would agree.  This 

is testimony and --  

  MS. KING:  I understand.  But I don't 

want him to --  

  CHAIRPERSON REID:  To think that. 

  MS. KING:  -- forget to address that 

issue because it is of primary importance to me. 

  CHAIRPERSON REID:  We certainly will. 

  MR. EPTING:  Ms. King, we will clearly 

address it.  I am just sort of laying out what I 

feel.  My view is that --  

  CHAIRPERSON REID:  You're giving your 

position? 
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  MR. EPTING:  Right, right.  My view is 

that if the B&B meets the conditions for approval, 

then everything else sort of follows with it. 

  MS. KING:  One of the conditions which 

is they can only serve breakfast to overnight 

guests. 

  MR. EPTING:  Right. 

  MS. KING:  As long as you understand 

that. 

  MR. EPTING:  Right.  And then we have to 

get into a discussion into what is or is not an 

accessory use and a principal use.  And we'll get 

there. 

  MS. KING:  Great.  Don't leave it out. 

  CHAIRPERSON REID:  Proceed, please. 

  MR. EPTING:  We have submitted a 

statement which indicates how we meet the standards 

and a discussion of accessory uses in our statement.  

And I don't usually do this, but we have a number of 

exhibits here and I think it's important to look at 

just a couple of them. 

  The first one is Exhibit A, which is our 

base plat in our statement.  And it shows that the 

area is a dense urban area.  It shows also the 

property is quite large and the house itself is 

quite large.  And the zoning map indicates -- I 
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actually believe the property is R-5-B with a 

diplomat overlay, and not R-5-C.  

  It doesn't really matter.  What the 

zoning does indicate is that it's a relatively high 

use zone.  Apartment houses are permitted as a 

matter of right.  Chanceries can be permitted, if 

approved by the foreign mission's board.  Basically, 

it's a disapproval, a fairly simply test.   

  Sororities, fraternities are here, non-

profits are here.  So it's kind of an eclectic-mix 

neighborhood.  I think it's important here that the 

applicant in the prior use was actually for an 

apartment house.  They had a certificate of 

occupancy for an apartment house. 

  And I think this is a rare case where we 

actually come into the BZA with what I think is a 

less intensive use than what is an apartment house.  

I think -- it's also important, I think, if you turn 

to Exhibit K.  They often talk about how pictures 

describe a thousand words. 

  Those pictures show the renovation, they 

show the house before the renovation, they also show 

the house as it is today.  And you get some sense of 

not only its style but also its size, and you get 

some feeling for what the rooms are like and what 

the backyard is like. 
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  And, finally, we've attached as Exhibit 

I a petition with 135 people in support, as well as 

some other support letters.  And we have additional 

support letters to hand in today. 

  With that, I think I would like to go 

ahead and turn it over to my first witness, which is 

Richard Ross. 

Whereupon, 

RICHARD ROSS 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. ROSS:  Madam Chair, members of the 

Board, I want to thank you for the opportunity to be 

able to have a hearing here today and present our 

case.  My name is Richard Ross.  I live at 1808 New 

Hampshire Avenue.  I'm a long-term Washingtonian, 

born and raised in the City, lived most of my life 

here, and run -- and have run a number of businesses 

here in town. 

  I want to say that our home, which we 

call Swann House, is a very unique piece of 

property.  It's one of the few free-standing, large 

historic homes in the Dupont Circle area that is 

still a single-family dwelling.  It's located on the 

corner of New Hampshire and Swann Street. 
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  It's amidst large apartments, 

condominiums, non-profit organizations, private 

clubs, hotels, embassies and other residential 

houses.  It was built in 1883 by Walter Paris and it 

was expanded to its present imposing appearance in 

the early 1900s by a Washington architect, T. 

Franklin Schneider. 

  Over the years it's been used as a home 

to such people as Ed Stokesbury, who was J.P. 

Morgan's partner and a former Secretary of 

Agriculture.  It has also been used as offices for 

lawyers and doctors.  It was used as a rooming 

house.  The rooms were all cut up at one time.   

  And I guess the soldiers when they were 

coming back from the War would stay there for days 

or weeks at a time.  In the early '60s it was an 

apartment building and it was owned by somebody that 

didn't live there.  And through absentee ownership 

and I guess the cost to maintain it, it fell into 

neglect.    And if you look at Exhibit K, 

which we showed you earlier, pointed out to you 

earlier, this is the state of the house in the early 

1980s, mid-1980s.  In the mid-1980s, a renovation 

was started to bring Swann House back to life. 

  And in 1989 I purchased the house, and 

along with my wife we've completed the renovations 
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and turned Swann House into what we believe to be 

one of the crown jewels of the Dupont Circle 

historic society -- or historic district. 

  It's been featured twice in the past ten 

years by the Dupont Citizens Association in their 

house tour.  Swann House, I want to say, is first 

and foremost our home.  It's where my wife, Mary, 

and I were married and where we live and where we 

bring our family and where we celebrate our life. 

  Unfortunately, it is very costly to live 

there.  In good times, when things were well, the 

cost to maintain that house always exceeded my 

budget, but I always found some way to make the 

payments and keep it -- keep it up. 

  But I -- I came into a crisis in 1995, 

in December of '95, where I was left without any 

income whatsoever.  A business that I had for 20 

years slipped through my hands, and I had to figure 

out what I was going to do.  I sold off many of my 

assets.   

  In fact, after talking with Mary, we put 

our house up for sale.  And the only people who were 

interested in purchasing it were countries.  They 

wanted to have a chancery, they wanted to open a 

foreign mission.  And, you know, I love the house. 

  And when I bought it, it was an 
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emotional decision on my part, probably not a good 

business decision.  And I didn't want to lose it.  I 

didn't want to lose it as a home.  I didn't want to 

lose it as an open space where people can come in 

and enjoy it.  I didn't want it to become an embassy 

or a private club. 

  So we had to make a decision of what we 

were going to do.  And we thought, well, we can try 

to make this place pay for itself.  Now, how are we 

going to do that?  We live in a very rich 

neighborhood.  It's -- I mean, Dupont Circle is 

probably one of the richest neighborhoods in the 

City. 

  We wanted to -- we wanted to use the 

house in a way that would not, in our thinking, 

interfere with our neighbors but yet bring in income 

that we could have to pay for it and maintain it.  

So we decided to operate a B&B.  And in 1996, May of 

'96, we applied for and received a home occupation 

permit that I think is shown here in our Exhibit D. 

  And everything was fine.  We thought we 

were -- we were -- everything was in order.  In any 

event, by operating the B&B in the way that we do 

today, it's enabled us to keep the house and 

maintain the house.  And we believe that by granting 

the special exception, you will -- you're going to -
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- we'll be able to keep our home and to maintain it 

in the way that it is today. 

  Thank you. 

  MR. EPTING:  And my next witness is Mary 

Ross. 

  MRS. ROSS:  Madam Chair and members of 

the Board, thank you for your consideration this 

morning.  My name is Mary Ross.  I live at 1808 New 

Hampshire Avenue, N.W. in Washington, D.C.  And I 

would like to pick up where my husband left off. 

  But, first, I would to mention an 

observation that I made upon entering this very 

building this morning.  After I walked through 

security, I looked up at the ceiling and I saw this 

wonderful collage with clouds and four houses 

outlined, superimposed over the clouds.  And one of 

them was a corner of our house, Swann House. 

  And actually one of my neighbors noticed 

it before I did.  So obviously I'm not -- we're not 

the only ones who find the building interesting.  

The of Columbia also finds it lovely enough to put -

- include in their collage in the ceiling. 

  Anyway, as I said, I'd like to pick up 

where my husband left off.  We were going along with 

the day-to-day business of running the B&B with our 

home occupation permit hanging on the wall in the 
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kitchen and thinking that everything was well, and 

tending to the needs of our guests, decorating 

rooms, hitting the flea markets, doing everything 

that's required to run a bread and breakfast. 

  On about December 29th of 1997, we 

received a call from our ANC commissioner inviting 

us to the January meeting to discuss the status of 

our permit situation.  Now, we had taken a rare few 

days off to visit my family in Ohio for a couple of 

days over the Christmas holidays, but our staff 

member intercepted the call. 

  So when we got back, we decided to be 

proactive and call DCRA and confirm the validity of 

our permit.  I mean, we thought everything was 

great.  I was told at that point that, oops, DCRA 

should not have issued us a home occupancy permit -- 

this is what they said -- for a B&B since they had 

us classified as a multi-family dwelling. 

  I said, well, we're the only family 

living in this house and they said, well, you have 

to reapply for a home occupation permit and get BZA 

approval.  And so we wanted to become in compliance 

and that brings us here before you today. 

  As I said, I wanted to be proactive.  I 

set about to correct the situation.  And in my 

search of the laws, I realized that we were in fact 
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in compliance with zoning regulations, as set forth 

in Section 203.8.  And if you'll see page nine of 

our statement, those are listed.  And I'd like to 

address each one of those. 

  We are not a multi-family dwelling.  We 

live there and we own it and we work very hard to 

maintain it.  We only serve a continental breakfast 

to our overnight guests.  I think I'm a minority 

among B&B owners because cooking just isn't my 

thing. 

  We have six sleeping rooms.  And there's 

a mention about floor area limitation, which I 

understand is not applicable to a B&B since it is 

our home.  With regard to parking, we received a 

waiver of the parking requirement from the State 

Historic Preservation Officer -- as you'll see, 

that's in Tab F of our statement -- due to the 

historic nature of the house and the area.   

  Plus, we employ valet parking when we do 

in fact have some social events.  And we also got a 

letter with the support of the Department of Public 

Works stating that the existence of Swann House had 

no adverse effect on the parking situation in the 

neighborhood. 

  Lastly, we live on premises.  It's our 

home.  In fact, we're chained to the place.  When 
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you have a B&B, you're pretty much chained to the 

place.  And, also, we comply with the general home 

occupancy requirements as set forth on page 12 of 

our statement. 

  Again, it is our home.  We have family 

dinners there, we celebrate the holidays there, we 

have our own guests and families spend the night 

there as well.  Staff, we are requesting a 

modification to allow two full-time staff members 

because it's really a challenge to keep nine 

bathrooms clean, I must tell you. 

  Next, we certainly have -- maintain the 

residential appearance of the house, as you can see 

in the photos which are in the back of the 

statement.  And it's a major work in progress.  I 

mean, the constant maintenance. 

  The next item.  We don't produce noxious 

fumes or vibrations or noise which exceeds the level 

normally associated with a single-family dwelling or 

the immediate neighborhood.  I do want to call 

something to your attention, though. 

  One Sunday morning that was after the 

first nice spring night we had, I did get an irate 

call from one of our neighbors saying that we had 

kept them up until 3:00 in the morning with our 

noise.  Well, I, in fact, had heard that same noise 
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which was coming from a group house that's situated 

two doors down from house.  

  In fact, there were two or three of 

those for years.  There's only one group house now.  

One has been purchased by a couple.  But this house 

is occupied by a group of young professionals, and 

they do tend to party hearty and they party late, 

and they've been doing so for years. 

  But I think that Swann House has been 

getting the rap for that, so I just wanted to bring 

that to your attention. 

  The next item, the number of trips to 

the site shall not exceed eight trips daily on a 

regular basis.  Most of our guests take public 

transportation or taxis or the super shuttle to the 

Swann House.  In fact, only 11 percent bring their 

cars. 

  You know, we tell our guests that 

parking is a problem in the neighborhood and you 

don't really need a car in D.C.  You know, you don't 

need a rent-a-car because we have such a wonderful 

Metro system and great public transportation. 

  Next item, we only have one home 

occupancy, occupation, and that one is plenty.  And 

with regard to signage, we have a nice little sign 

on the front.  And we don't make or sell any 
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finished products in our home, other than an 

occasional muffin, which we offer for free. 

  So we are requesting modifications to 

two of the above conditions in order to make the 

business economically feasible and in order to come 

into compliance.  The first is that we have nine 

rooms and the second is that we have two equivalent 

full-time employees because it is a challenge to 

maintain that business with less. 

  I'd also like to address the phenomenal 

growth that the bed and breakfast industry has 

experienced in the past ten years or so.  In 1980, 

there were only 8000 -- I'm sorry, there were only a 

thousand bed and breakfasts and today there are over 

35 (sic) B&Bs.   

  And this -- B&Bs are characterized by -- 

as having between six and 20 rooms, according to our 

trade organization.  And I have a letter from the 

co-executive director of the Professional 

Association of Innkeepers International, which I 

think Carolyn is going to submit to you, which 

discusses trends in the bed and breakfast business. 

  It's very typical for a B&B, 

particularly ones with larger common areas to offer 

additional services to their guests as an accessory 

use.  And if you look at the pictures in the back, 
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at the interior shots, you'll see that we have a 

very large common area on the first floor of our 

home. 

  Some of these accessories would be 

giving our guests the opportunity to host small 

social gatherings for their families and friends.  

And I want to emphasize that these are only for our 

guests.  You'd never want to have a social function 

in a bed and breakfast with non-related parties 

staying in the rooms.  It's not polite, for one, and 

it just doesn't make people very happy.  So we only 

have these events for our guests.   

  I'd like to read at this point a few 

excerpts from this letter from Ms. Pat Hardy, who is 

the co-executive director of the Professional 

Association of Innkeepers International. 

  "I have surveyed in consultation with 

planners in a wide range of communities the 

implementation of zoning laws in relationship to bed 

and breakfasts.  A typical B&B is an owner-occupied 

house with six or more guest rooms, 92 percent of 

which are located in historic districts or in 

historic homes. 

  "These unique properties are clearly the 

most romantic places to stay in the United States 

and is not unusual for proprietors to host weddings 
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and similar functions on their properties for their 

guests.  As I have traveled the world --  

  CHAIRPERSON REID:  Excuse me.  Are you 

reading from this text? 

  MRS. ROSS:  Yes.  I'm reading from the 

letter. 

  CHAIRPERSON REID:  All right.  Then you 

have to be specific, and that does not say "for 

their guests."  Just read it exactly as it is. 

  MRS. ROSS:  Oh, okay.  I just wanted to 

emphasize for the guests.  I'm sorry. 

  CHAIRPERSON REID:  Okay.  But this is 

the record, so we want to make sure it's accurate. 

  MRS. ROSS:  Okay. 

  CHAIRPERSON REID:  Thank you. 

  MRS. ROSS:  Thank you.  Where was I? 

  CHAIRPERSON REID:  Unlike hotels. 

  MRS. ROSS:  Okay.  "The owner-innkeeper 

is committed to the integrity of the neighborhood in 

maintaining its value as well as quiet and pleasant 

surroundings.  This commitment is manifested in 

their upgrading of the physical property, as well as 

their attention to noise or other degradation of 

quality of life for their guests as well as the 

neighbors and themselves. 

  "We often see, as you must also, where 
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the residents in the immediate vicinity are happy 

with the presence of such good neighbors.  However, 

the uninformed complainant can cause unnecessary 

alarm in others that are not at all affected by the 

B&B and their guests. 

  "In situations where B&Bs are hosting 

weddings and other special events, it is not 

uncommon for planners to write codes that reflect 

residents' concern for parking availability, 

amplified music, curfew hours.  Since --" and that's 

all I'm going to read from the letter. 

  But since the D.C. regulations don't 

address these issues, we were proactive and included 

them in a petition that we wrote that we'll show you 

on -- on Tab I. 

  CHAIRPERSON REID:  What regulation are 

you referring to?  You say that the D.C. regulations 

don't --  

  MRS. ROSS:  Well, zoning regulations 

about B&B --  

  CHAIRPERSON REID:  Section 203.8(b)? 

  MRS. ROSS:  Right.  They don't really 

mention one way or the other. 

  CHAIRPERSON REID:  These issues?  I'm 

not following your -- your -- you're saying that --  

  MRS. ROSS:  They don't address social 
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events at a bed and breakfast.  They're not 

addressed in the zoning regulations at all. 

  CHAIRPERSON REID:  Oh, okay.  Okay. 

  MRS. ROSS:  So, you know, we figured --  

  CHAIRPERSON REID:  I thought you were 

saying they don't address the issues of adverse 

impact in the regulations. 

  MRS. ROSS:  Oh, no, no. 

  CHAIRPERSON REID:  Thank you. 

  MRS. ROSS:  But, anyway, I'd like to 

turn to Page I and read the petition.  Well, 

actually, when I learned from my ANC commissioner 

that -- that we had some disgruntled guests -- I 

mean residents, I'm sorry, we -- we wanted to 

address those issues.   

  So we put together a petition and 

requested our neighbors to sign it, and I'd like to 

point that out to you.  And we addressed really the 

only issues that were brought to our attention by 

our ANC commissioner.  And, in fact, many of our 

neighbors signed it, saying: 

  "Well, I don't know why you have all 

these conditions here. I'd sign it anyway because we 

love having you here.  We put our friends up here, 

put our families up here."  But I did address all 

the issues that had been brought to my attention by 
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my ANC commissioner. 

  CHAIRPERSON REID:  That's one ANC.  

There are two ANCs that were affected by your 

particular application and we only heard from one of 

them.  When you say your commissioner, you are 

referring to ANC-1 specifically? 

  MRS. ROSS:  Yes, that's correct.  Where 

was I?  We also have house rules on Exhibit H which 

-- I mean, these are always rules that we have 

enforced from the beginning with regard to social 

events.  We're really very -- what's the word -- 

cautious about who we allow to have events, how big 

they are. 

  Unfortunately, we were not made aware 

that there were some problems with valet parkers 

blocking the alley.  We never got a complaint at all 

from any of our neighbors.  I will tell you that we 

did make an error in advertising.   

  We -- we -- our ad -- as is typical, our 

ad read "bed and breakfast, meeting and reception 

site," because it's so typical in our business to 

have it all packaged as one.  But when I realized 

that that was not the right thing to do, I suspended 

that form of advertising completely.   

  So -- because I don't want to encourage 

people to let them think we're doing this for just 
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anyone.  I mean, people have to be registered guests 

there.  So, anyway, I discussed these things with 

our ANC commissioner, and when I realized what the 

issues were I addressed them in our petition. 

  But I do want to emphasize that I was 

never contacted directly by a neighbor other than 

ones who wanted to put their family or friends up in 

the Swann House.  And, in fact, 20 percent at least 

of our business comes from our neighbors, families 

and friends. 

  When he informed me of these issues, I 

was once again proactive and set about to correct 

any issues disturbing to our neighbors.  I wrote a 

letter to all my neighbors and invited them to an 

open house, afternoon tea to show them around and to 

discuss any issues. 

  We got tremendous support from our 

immediate neighbors on both sides and we got 

unanimous ANC support.  If you'll see Section I, 

there is some repetition.  And there are some 

letters of support and we also have additional 

letters that we brought with us today. 

  So that -- you know, the fact is we got 

unanimous ANC support, the neighborhood loves us.  

We really do not want to be bad neighbors.  We have 

made arrangements to address the issues that were 
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brought to our attention.  And we would just like to 

continue doing business under those circumstances. 

  Thank you for your attention. 

  CHAIRPERSON REID:  Thank you. 

  MR. EPTING:  And I'd like to briefly 

address the legal standards related to the social 

events.  I think, first of all, when we got to 

203.8(b), which Ms. King has pointed to, it reads 

that "the B&B is only allowed to provide breakfast 

to overnight guests."   

  And that is what we are doing here at 

Swann House.  Any social events or other events are 

catered through the guest, so the food is not 

supplied by Swann House.  In anticipation of this 

issue, we did address in our statement at pages 16 

through 19 that social events are customary, 

incidental and subordinate uses in the bed and 

breakfast industry. 

  And I think one of the things I'd like 

to address is page 18, where we do say that the 

zoning regulations do not specifically address 

social events in bed and breakfast operations or in-

house museums or in other types of places like this. 

  They're an ancillary service of the B&B 

and are no different from private social gatherings 

hosted by house museums or even in my view 
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homeowners.  The zoning regulation Section 199, when 

you have a principal use, and in our case the 

principal use would be the B&B, an accessory use is 

defined as "customary, incidental and subordinate to 

the principal and located on the same lot with that 

principal use." 

  And as Mary has described through her 

testimony and we've shown in our statement, we 

believe that the social event use is clearly 

subordinate and incidental and accessory to the 

principal use. 

  There has been only one court case on 

this issue.  It actually related to the YMCA at 17th 

and Rhode Island Avenue.  And there the issue was a 

little different.  That's established as a private 

club and the issue was how much money could come in 

from the outside and still be a private club. 

  And that case, which is the Association 

for the Preservation of N Street v. DCBZA, the 

Zoning Administrator, in quoting from the Court at 

page 673 -- I can turn this in.  "The Zoning 

Administrator testified that the zoning regulations 

express no intent to prohibit any and all 

subordinate or occasional uses even if outside the 

scope of the principal use." 

  The Zoning Administrator stated that 
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even if the Metro YMCA derived as much as 20 percent 

of its income from non-members he would consider 

that to be incident uses under the zoning 

regulations.  So that's what we have from the court.   

  BZA has dealt with very few cases where 

accessory uses were really the issue.  And that's 

why we tried to detail in our statement our belief 

that if you approve the B&B, which means it meets 

the conditions, then the accessory just kind of 

follows almost through the back door. 

  And I think with that, I'd like to sort 

of conclude our presentation and save some time for 

closing statement and rebuttal.  And we are willing, 

of course, to answer questions. 

  MS. KRESS:  You have spent some time, 

and I think well to your case, with the community in 

talking about these various issues.  In what form 

are you making some of these commitments?  For 

example, on the average, twice a month some of the 

testimony and letters we have here for these events, 

which are the troublesome nature of the case, around 

Christmas time they were saying it's every night, 

it's not twice a month. 

  Can you speak any more to that and what 

commitments you're willing to make to the community 

on the number of events? 
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  MRS. ROSS:  Absolutely.  We did have 

more than two events.  We probably averaged more 

like three events per month last year.  But we, 

because we want to be good neighbors, have agreed to 

limit that number to two per month.   

  That was at the suggestion of my ANC, 

and I am more than willing to do that if we are able 

to get three additional rooms that will help offset 

our costs.  This is a financial decision here.  So 

we are more than willing to limit the number.  We 

want to make concessions and be good neighbors. 

  MS. KRESS:  If you're able -- I'm sorry, 

I didn't quite hear you.  You said --  

  MRS. ROSS:  I said --  

  MS. KRESS:  -- if you're able to get the 

three additional rooms, is that what I heard you 

say? 

  MRS. ROSS:  Yeah.  That will help us 

offset our, you know, enormous expenses.  So, I 

mean, really we were doing those events for 

financial reasons.  Believe me, it's no fun.  It 

beats up the house.  And if I never had to do 

another party, it would be fine with me. 

  But it was financial considerations.  So 

we've agreed to limit those to an average of two a 

month, which is less than we have done in the past. 
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  MS. KRESS:  Have you commemorated these 

agreements in any way with the ANC, the not parking 

in the alley, the changing of caters?  You have 

quite a few things that --  

  MRS. ROSS:  I wrote a letter to my 

neighbors.  In fact, I think it's --  

  MS. KRESS:  And that's the commitment? 

  MRS. ROSS:  Yes.  I wrote a letter of 

commitment to my neighbors.  And it was very 

interesting because I got some e-mails at our e-mail 

address, and I got some e-mails from some of our 

neighbors, you know, expressing some unhappiness 

with us. 

  And I was happy to -- that people would 

-- would address us because we had gotten no 

complaints.  And it's hard to fix a problem when -- 

you know, we were caught up in the whole works of 

running this bed and breakfast and, believe me, it's 

not an easy task. 

  So, you know, you can't address an issue 

if you don't know what it is.  So we in fact got an 

e-mail from our neighbor right down the street who 

expressed some displeasure about our valet parkers.  

And we agreed to have them park the cars offsite, 

not in the neighborhood. 

  MS. KRESS:  And you've made an agreement 
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with the garage. 

  MRS. ROSS:  We made an agreement.  It's 

in our statement here, the letter from my valet 

company.  I mean, I frankly didn't realize that the 

valet service wasn't the most polite group of 

people.  And now that I realize that, we've address 

that issue. 

  And we -- as I said, we discourage 

people from bringing cars anyway, because anybody 

who knows this City knows what the parking situation 

is like in the Dupont Circle area.  So we -- you 

know, we feel like we've addressed the issues. 

  I wrote the letter and invited people in 

to my home to see it and to talk to me about it.  

And we in fact -- as I said, we got some e-mails 

back and forth and we were able to turn some of our 

opponents into -- into advocates.  And, in fact, we 

have some letters from advocates who were at one 

point against us.  So, thank you. 

  MS. KING:  Is there a cap per month on 

the number of events?  I mean, you're saying an 

average of two a month.  That could be 24 in one 

month.  Is there -- do you have a cap on the number 

of events that you might have in any one month? 

  MRS. ROSS:  Obviously, you're going to 

have more in April --  
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  MS. KING:  June --  

  MRS. ROSS:  -- and May --  

  MS. KING:  -- and December. 

  MRS. ROSS:  -- than you're going to have 

in July and August. 

  MS. KING:  Right. 

  MRS. ROSS:  And December, also. 

  MS. KING:  But, you know, it's within 

our abilities to set some limits, you know, hours of 

operation and, you know, stuff like that.  And I 

just wondered if, in order to respond to the 

concerns of some neighbors, if you were -- if in 

saying an average of two per month, it seems to me 

is eminently reasonable. 

  But I wondered if there was a cap on the 

maximum number that would occur in any month. 

  MRS. ROSS:  We could pick a number. 

  MR. ROSS:  We would have to discuss it a 

little bit because it's obviously -- and we've had 

one event since the beginning of the year. 

  MRS. ROSS:  They're all coming up. 

  MS. KING:  No, I understand that.  But I 

just wondered if there's a --  

  MR. ROSS:  And April or -- or May, you 

know, we may have three or four. 

  MS. KRESS:  Well, what about Christmas 
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time, which seems to me the --  

  MR. ROSS:  Christmas time --  

  MS. KRESS:  -- which seems to me --  

  MR. ROSS:  Christmas time --  

  MS. KRESS:  -- to have been the problem.  

Can you put a cap on the month of December? 

  MR. ROSS:  We would have to talk among 

ourselves.  We never thought of that, but I'm sure 

we could come --  

  MRS. ROSS:  I'm sure we could come up 

with a number that's agreeable. 

  MS. KING:  Perhaps when you make your 

closing statement you could suggest what might be a 

cap on the number in any single month. 

  MRS. ROSS:  Okay. 

  MR. ROSS:  And then the rest of it, the 

hours and stuff, we have made that an exhibit and 

we'd be willing to make that a condition. 

  MS. KING:  Are you talking about H? 

  MR. ROSS:  The 11:00 p.m., the house 

rules. 

  MRS. ROSS:  Yes, H, Exhibit H.  This is 

something we've always used.  We've been very 

diligent with regard to music and hours. 

  MS. KING:  No.  I understand, and I 

wanted --  
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  MR. ROSS:  We would be willing to make 

the rules we have set out in that Exhibit H and the 

conditions that we've set out in the petition that 

we've asked people to sign as a condition of your 

acceptance. 

  MS. KING:  I want to make it clear, that 

I'm very pleased that your attorney has addressed 

the issue that troubled me so.  And I'm -- I am a 

user of B&Bs.  I love them.  But this Board has to 

be responsive to the opposition that's expressed by 

the community.   

  And, you know, 203.8(b) was a sticking 

point as far as I was concerned with regard to all 

of this.  And I think that if you have worked out a 

settlement with your neighbors that -- where they --  

  MR. ROSS:  I think we have.  The 

majority of our neighborhood is -- supports that and 

the conditions that we've laid out.  I can't say 

it's unanimous.  But I must say our immediate 

neighbors on either side of our house, on -- as 

you're facing the house, four houses -- the first 

four houses have all expressed support. 

  At least one person from that group of 

houses on the immediate right of us is here and 

she'll have a few statements. 

  MS. KING:  Right. 
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  MR. ROSS:  And we've got letters of 

support from the ones that --  

  MS. KING:  I understand. 

  MR. ROSS:  -- are most affected by what 

we do. 

  MS. KING:  Now, this question of -- 

since it has been brought to your attention, the 

problem of the alley being blocked and people being 

denied access to the alley behind their house and so 

forth, has that recurred or have you been able to 

curb the --  

  MR. ROSS:  We had -- we had -- when I 

said we had two events, one event we had there was a 

truck in the alley.  But that truck was manned at 

all times, with specific instructions that if 

anybody wanted to gain access to the alley or leave 

from the alley that he was to move his truck 

immediately. 

  MRS. ROSS:  We were out there with him, 

by the way. 

  MR. ROSS:  And the other, we had a 

little tea.  I think we just had the truck pull in 

the front and we loaded from the front of the house 

as opposed to blocking the alley. 

  MRS. ROSS:  One of the things that --  

  MR. ROSS:  And we also put up a sign in 
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the back of the house, "Swann House unloading.  Do 

not block alley." 

  MRS. ROSS:  A big one. 

  MR. ROSS:  To try to make sure that 

people that are there are aware that we don't want 

them to block the egress. 

  MR. EPTING:  I think one thing that's 

clear here and I think the Rosses do understand, if 

they're approved it's up to them to be vigilant with 

these conditions that they are imposing, or that 

you're imposing on them; and will become --  

  If they're going to be good neighbors, 

they have to enforce these conditions, particularly 

in the alley, and I think they understand that.  And 

they have, I think, shown good faith by laying out 

these steps and trying to come to some agreement 

that these are the necessary types of procedures. 

  And in an alley system like that, 

they're just going to have to be careful because 

there's no way around it.  When you butt up to 

houses, particularly in the triangular type fashion 

that they do, they sort of get the most houses you 

can get.  

  MRS. ROSS:  We also -- we're also going 

to recommend the use of smaller caterers that don't 

use these big trucks, that use vans.  And those are 
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a lot more manageable.  So that's what we're doing.  

We cultivate a preferred caterers' list and we're 

changing that to smaller caterers only. 

  MS. KING:  Great. 

  MR. FOUSHEE:  Part of the concern of 

some of the neighbors who appear to be in opposition 

seem to relate to traffic.  And I see you have a 

memorandum here from the DPW, Ken Layden.  And there 

was an issue here about the applicants stating that 

only 11 percent of the guests come by private cars.   

  And I think you made mention of it in 

your testimony also.  And I won't argue that point.  

But I guess my question would be, can you talk about 

the amount of traffic or those who might take cars, 

or transit for the special occasions.   

  Even though it's twice a month, that may 

sound like a lot for residents.  They may view it as 

an imposition if there are a lot of the guests 

coming by cars. 

  MRS. ROSS:  I understand, which is why 

we made this agreement with our valet service; that 

they, in fact, made an agreement with Colonial 

Parking to park cars not n the neighborhood on the 

street but at two different locations.  One is at 

1333 New Hampshire Avenue and one is at 21 Dupont 

Circle. 
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  And the guests who host the event will 

have the option of either shuttling back and forth -

- having a shuttle bring the people back and forth 

from those parking garages, or we would shuttle -- 

we would pay for the shuttling of the valet parker 

back and forth. 

  And it's more expensive that way, but 

we're willing to spend that to avoid any further 

problems with our neighbors. 

  MR. FOUSHEE:  And how would you 

encourage the guests to take advantage of the valet 

service? 

  MRS. ROSS:  We insist.  It's required in 

the house rules. 

  MR. FOUSHEE:  And the two garages have 

made an arrangement with the valet service.  Have 

they actually reserved spaces for you? 

  MRS. ROSS:  Yes. 

  MR. FOUSHEE:  Okay. 

  MRS. ROSS:  At a given price, et cetera.  

And, frankly, I'm going to cultivate those 

relationships myself, too. 

  MR. EPTING:  Actually, the Atlantic 

Valet's letter specifically says that they have an 

agreement with Colonial Parking. 

  MR. FOUSHEE:  Right.  I saw that.  My 
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concern was to make sure that they've also actually 

reserved spaces for you. 

  MRS. ROSS:  Yes. 

  MR. EPTING:  I am familiar with both 

those projects.  They're both office buildings, so 

I'm sure Saturdays and Sundays there's not much else 

going on. 

  CHAIRPERSON REID:  I have a couple of 

questions here.  One is in regard to -- your rules 

specify that the only people who are allowed to have 

functions are guests that stay at your facility.  

How, then, do you define "guests"? 

  MRS. ROSS:  As somebody who's registered 

there and spends several nights there.  We require 

multiple nights. 

  CHAIRPERSON REID:  You require multiple 

nights?  Like how many? 

  MRS. ROSS:  Well, if someone has an 

event on a Saturday night we require two nights on a 

weekend.  Otherwise, it's hard for us to fill up the 

remaining rooms.  I mean, most people want to come 

to a B&B for the weekend, not for just one night. 

  So we only have X number of rooms.  So 

it's best -- also fairly typical of B&Bs to have 

two-night minimums. 

  CHAIRPERSON REID:  Have you had 
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functions there with people -- have people given 

functions there who were "guests" of your facility? 

  MRS. ROSS:  In the early days, maybe a 

few, when we didn't have very many rooms.  But in 

the past year-and-a-half, I would say every single 

event has had -- it's a requirement.  It's our rules 

and regulations.   

  Because we can't -- it's not good 

business, for one thing, to have a party going on 

downstairs and people in the rooms upstairs not 

related to the party.  They don't like it, it's not 

polite.  So we've always --  

  CHAIRPERSON REID:  Well, if you have 

someone who's having a function, are you saying that 

if there's some type of affair being given at your 

particular facility then everyone in the house is 

affiliated with that particular event? 

  MRS. ROSS:  Most often.  We do have a 

couple of rooms that have their own entrances.  And 

we don't -- if the guest doesn't want to have all 

the rooms, those are the rooms we leave for guests 

that would not be associated with the event. 

  But it's really not -- people just 

aren't happy.  If they're going for a quiet weekend 

away and then they find that there's going to be a 

party going on at their quiet weekend away, that 
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doesn't make them very happy.   

  So we require -- most of what we do are 

weddings and family reunions.  We had a birthday 

party for one of our neighbors, had his 40th 

birthday there.  He invited his family from Indiana 

to come and his friends.  That's the particular type 

of event. 

  The wedding party will stay at the house 

for the weekend.  We just, in fact, said goodbye 

this morning to some people who had been with us for 

14 nights.  Their daughter had not had her wedding 

at the house but had rented the rooms and did have a 

little get-together for the family members one 

night. 

  So, I mean, it's mostly family kinds of 

functions. 

  CHAIRPERSON REID:  So in the ad that you 

did have in which you -- it reflects meeting, 

reception and wedding site --  

  MR. ROSS:  We've eliminated that. 

  CHAIRPERSON REID:  I understand that.  

But, specifically, I wanted to ask about -- the 

intention of the ad was to attract people to stay at 

the bed and breakfast? 

  MRS. ROSS:  Right. 

  MR. ROSS:  We wanted to let them --  
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  CHAIRPERSON REID:  Not where someone who 

wanted to just have a meeting or --  

  MRS. ROSS:  No. 

  CHAIRPERSON REID:  -- reception --  

  MR. ROSS:  We wanted to --  

  CHAIRPERSON REID:  -- at your facility  

without --  

  MR. ROSS:  Our intention was to let them 

know that if you stayed there that -- that these 

facilities were available and offered to the guests 

that stayed there. 

  MRS. ROSS:  May I --  

  CHAIRPERSON REID:  What made you 

discontinue that ad? 

  MR. ROSS:  Well, there was such a --  

  MRS. ROSS:  It was -- it was -- it was 

unartfully worded.  I mean, I realize that --  

  CHAIRPERSON REID:  Was it brought up to 

you, pointed out to you that --  

  MRS. ROSS:  Yes.  By --  

  CHAIRPERSON REID:  By some of the 

neighbors? 

  MRS. ROSS:  By our ANC commissioner, who 

gave me a copy of a letter that was written by one 

of our neighbors.  And I realized, okay, that's 

probably true, people must have gotten the wrong 
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impression, thinking we're just opening the house to 

any old person who wants it. 

  And we're -- that's not our intent at 

all.  Our primary business is bed and breakfast.  I 

mean, keeping those rooms filled is our primary 

goal.  And we like people who come and stay for one 

or two or three or four or -- actually, multiple 

nights because, frankly, it's less work. 

  You don't have to, you know, turn the 

room over and clean it from top to bottom if -- you 

know, we don't want one-night guests.  We want 

multiple-night guests.  And that's -- that's our 

major business.  And, frankly, this has brought a 

lot of business to us. 

  CHAIRPERSON REID:  Are some of the 

affairs given in a garden setting?  Are you outside 

sometimes? 

  MR. ROSS:  A few.  A few.  And usually 

those are during the day. 

  MRS. ROSS:  And, in fact, we have a 

small pool in the backyard.  There's really not a 

lot of space around the pool.  There's a --  

  MR. ROSS:  There's a picture of it in 

the back. 

  MRS. ROSS:  You can see there's hardly 

any space for people out there.  I mean, usually, 
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people will stand on the deck in the room that -- 

there's three sets of French doors that overlook 

that area.   

  There's not a lot of room out there to -

- for people.  We can put a few round tables but not 

-- not very many. 

  CHAIRPERSON REID:  Some issues that were 

brought to your attention in regard to adverse 

impact, with the traffic problem and the parking 

problem, you've addressed with the valet.  And with 

the caterer parking the car in the alley and 

blocking the alley and causing some distress to some 

of your neighbors, you've addressed that with making 

sure that doesn't happen, as well them using smaller 

trucks. 

  MRS. ROSS:  Right. 

  CHAIRPERSON REID:  Noise.  How do you 

intend to abate the noise situation? 

  MRS. ROSS:  Well, you know, we don't 

allow amplified music.  In fact, our typical event, 

we have a favorite piano player who plays the piano, 

and he may bring in a couple other pieces and have a 

jazz trio.  But there's no amplification of that 

music.  So --  

  CHAIRPERSON REID:  But notwithstanding 

that, some of the letters that came in specified 
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that noise was an issue, not necessarily issue -- 

but perhaps just loud talking, people coming and 

going, and crowds and causing some disturbance.  

Yes? 

  MR. ROSS:  Well, I think that we may be 

responsible or may have been responsible for a 

number of those on a number of occasions.  I don't 

think we're responsible for very many loud parties 

beyond 11:00. 

  MRS. ROSS:  Ever, really. 

  MR. ROSS:  Ever.  Because our parties 

ended at 11:00.  I think we had one party New Year's 

Eve.  That was all in the house.  And if you're in 

the house, you cannot hear anything outside that 

house.   

  In fact, if you're on the second floor, 

the walls are two feet thick.  You can't hear what's 

going on in the bedroom on the second floor, what's 

going on on the first floor.  There's been a number 

of parties in the group parties next door to us that 

have kept me up at night. 

  Now, the first time it was brought to 

our attention that we kept somebody up was a month 

ago or so, two weeks ago, and it wasn't us.  But 

everybody seemed to think it was because we're like 

in a compound. 
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  MRS. ROSS:  Our backyards abut one 

another. 

  MR. ROSS:  It's like a big V-shaped 

compound with some smaller yards right next to us.  

These group houses --  

  MS. KRESS:  But you're also willing to 

make a commitment.  I mean, if I heard you correctly 

earlier, you're willing to commit as part of the 

conditions both to the rules of the -- as set forth, 

and you've given us a copy.  But, also, as the 

petitions were signed which says all events will end 

by 11:00 p.m. --  

  MR. ROSS:  Precisely. 

  MS. KRESS:  -- and there will be no 

outdoor or amplified music, nor loud or boisterous 

behavior.  They're willing to have this as a 

condition, I think that will --  

  MR. ROSS:  One of us --  

  MS. KRESS:  -- go a long way. 

  MRS. ROSS:  One of us is always there. 

  MR. ROSS:  One of us is always there to 

-- I mean, these parties did not go unattended.  

They're not just having a party and somebody -- and 

we walk out of the house.  I mean, we're there. 

  CHAIRPERSON REID:  Well, even before 

11:00 the concern was noise at night.  And, 
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obviously, 11:00 in someone's judgment, some 

people's judge is it's rather late.  If they go to 

bed early and they live in the neighborhood and -- 

what we're talking about here is the noise factor, 

irrespective of the time. 

  MRS. ROSS:  Most of our -- of our 

outdoor events are during the day.  And we've gotten 

the support of all our immediate neighbors right -- 

that abut us in the back. 

  MR. EPTING:  Actually, the two houses --  

  MRS. ROSS:  We have one here with us 

today. 

  MR. EPTING:  -- 1804 and 1806 New 

Hampshire have supported.  And then the houses 

around the corner, which is actually Swann, and then 

the first house on Swann across the alley are all 

supporters.  So at least in my view -- and then you 

have Zaire there, too, which -- we don't really know 

their position. 

  So from a no adverse impact or an impact 

zone standpoint, the most affected people are 

supporting. 

  CHAIRPERSON REID:  Okay, one last 

question.  Under 203.8, subsection (b), it says that 

breakfast is the only meal that is to be served and 

served only to overnight guests.  So in your 
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functions, there are no sit-down dinners where you 

actually serve dinner, or a luncheon where meals are 

actually served by the caterers? 

  MR. ROSS:  Well, the caterers will serve 

normally --  

  MRS. ROSS:  Buffet style. 

  MR. ROSS:  -- buffet, finger food type.  

But we don't serve it.  We have no part in that.  We 

--  

  MRS. ROSS:  We don't touch the food. 

  MR. ROSS:  We don't touch the food. 

  MRS. ROSS:  It's brought in by the 

guests. 

  MR. ROSS:  It's not part of our income.  

The guests bring their own food in and serve 

themselves. 

  MR. EPTING:  And, again, my view would 

be that under that standard the principal use is the 

B&B.  The B&B itself, Swann House, only serves 

breakfast.  The catered portion comes in only as an 

accessory use. 

  CHAIRPERSON REID:  I don't really follow 

that line of thinking, quite frankly.  If the 

regulations specify that only one meal per day, and 

it has to be breakfast, can be served on the 

premises, I don't think it distinguishes between 
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whether or not it's the owner or if it's a guest. 

  I think it specifies that no meal other 

than breakfast is to be served on the premises.  I 

think that's what we have to look at being in 

compliance with. 

  MR. EPTING:  And I agree with that.  And 

my view is that that applies to the B&B.  But it 

does -- the zoning regulations do not specifically 

address what can occur with accessory uses other 

than to say they're accessory, they're subordinate, 

and they're incidental. 

  And the court case I read, which I will 

submit, the court is actually saying that that 

accessory use can be even beyond what is permitted 

by the principal use as long as it's incidental.  So 

my belief is that the first threshold question is 

does this B&B meet the standards for a B&B. 

  I mean, just almost throw away the 

social events argument.  And if it does, then is the 

accessory use, does it meet the standards of the 

zoning regulations.  So it's almost a two-part test.  

Does the B&B meet the standards, and I believe it 

does.  And then once it meets the standards, can you 

have accessory uses.  And I think the answer to that 

is also yes. 

  MS. KING:  Madam Chair, 203.8 starts, 
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"An owner of a dwelling that operates a bed and 

breakfast facility," and then it goes on to list the 

do's and don't's. 

  CHAIRPERSON REID:  Provided that the --  

  MS. KING:  So I think there is perhaps a 

loophole here --  

  CHAIRPERSON REID:  Yeah. 

  MS. KING:  Since the owners of the bed 

and breakfast are not providing any meal other than 

breakfast and only to overnight guests.  I think 

there's a loophole there. 

  CHAIRPERSON REID:  Well --  

  MR. EPTING:  Otherwise you would sort of 

be throwing away the whole --  

  CHAIRPERSON REID:  But let me just say 

this.  Yes, it does say, "The owner of a dwelling is 

permitted," but it also says "provided that the 

following requirements shall be met."  It didn't say 

by whom.  And it says that "breakfast is the only 

meal served and it's served only to overnight 

guests." 

  I would think in that regard you may 

want to consider having your guests when you have 

functions there to serve finger food that would not 

be considered "a meal" but would be still some type 

of nourishment or some type of hors d'oeuvres or 
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whatever. 

  MRS. ROSS:  That's very typical. 

  CHAIRPERSON REID:  Because I think 

that's where the problem may come in. 

  MRS. ROSS:  That's very typical.  We 

seldom -- it's usually finger food, hors d'oeuvres, 

hors d'oeuvres food because it's a buffet style.  We 

try to avoid bringing in a lot of chairs and tables 

because it beats up -- we have the original wood 

floors and it beats up the floors. 

  So we -- we -- it's almost universal --  

  MR. ROSS:  There is not enough room for 

a sit-down dinner. 

  CHAIRPERSON REID:  Not like a public 

hall --  

  MRS. ROSS:  No, not at all. 

  CHAIRPERSON REID:  -- where you have a 

social event and you have a sit-down dinner --  

  MR. ROSS:  We have furniture --  

  CHAIRPERSON REID:  -- sit-down luncheon 

--   MR. ROSS:  -- in there that --  

  CHAIRPERSON REID:  -- and things of that 

nature.  I think this is what typically the 

regulations intend, that that not be done. 

  MS. KING:  Yes.  I concur.  And I 

understand that.  But, you know, it's that -- I 
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don't think we have to take such a precise view of 

the language in subsection (b) that we can't find, 

you know, justification for the guests hiring a 

caterer and bringing in --  

  MS. KRESS:  And -- and --  

  MS. KING:  And I don't think --  

  MS. KRESS:  -- the issue of accessory 

use. 

  MS. KING:  Right. 

  MS. KRESS:  This is the principal use.  

There is an accessory use.  And that's to me why the 

cap and the number is important. 

  MS. KING:  Yeah, I think so, too. 

  MS. KRESS:  Because at what point does 

the accessory use become the primary use.  I think 

clearly that they're talking about, in my opinion, 

two events per month on the average and putting a 

cap on the number in one month, then that is clearly 

an accessory use. 

  And the regulations, if you will, that 

go along with the accessory use apply.  To me that's 

where the demarcation comes. 

  MS. KING:  And besides which I don't 

think that the neighbors who are complaining are 

complaining on the basis of the fact that they're 

serving food.  I think the question is the blocking 
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of the alley and disruptive noise that they claim 

has taken place.  And I think that we will --  

  I mean, we've read their letters, and 

perhaps some of them are here to testify today. 

  CHAIRPERSON REID:  I think so. 

  MS. KING:  So I don't know that the 

serving of meals is the --  

  MS. KRESS:  And perhaps we'll find out, 

as you said. 

  CHAIRPERSON REID:  Yes.  We'll listen to 

the testimony. 

  MS. KING:  And I think my concern was 

that we were being asked to amend the zoning 

regulations, and I believe that they've made a good 

case that subsection (b) is not as doctrine there as 

it appeared to be at first. 

  MS. KRESS:  Should we choose. 

  CHAIRPERSON REID:  Well, we'll listen to 

the rest of the case and hear what these people in 

support and people in opposition have to say, and 

then have them come back for closing statements. 

  MR. EPTING:  Thank you very much. 

  CHAIRPERSON REID:  Is the ANC here?  Do 

you have any cross-examination?  All right.  Are 

there any parties here in opposition that have any 

cross-examination for these witnesses? 
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  Okay.  We go now to government reports.  

Government reports, I think we had a letter from 

Historic Preservation and one from DPW.  And 

Historic Preservation stated basically that --  

  MS. KING:  As an historic structure they 

had no parking requirement? 

  CHAIRPERSON REID:  -- they waived the 

parking requirement for this particular structure.  

And DPW also, read in part by Mr. Foushee, stated, 

and this is in part, "From a transportation 

standpoint, the Swann House Bed and Breakfast will 

not have an adverse traffic and parking impact on 

the local transportation system.  Therefore, the 

Department supports the proposal." 

  The ANC asked for a waiver to have their 

letter submitted for this particular application, 

and we do so waive that requirement rule so they can 

submit this letter.  And it says basically -- this 

is ANC 1C -- that they are in support of the 

application and --  

  MS. KRESS:  They might want to testify 

to that themselves.  It's up to you. 

  CHAIRPERSON REID:  Okay.  I'm going to 

allow them to.  And that the vote was unanimous.  

And I have a question about that.  The ANC now can 

come up and make its presentation.   
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Whereupon, 

TODD MOSELY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. MOSELY:  Good morning, Board 

members.  My name is Todd Mosely and I am the Chair 

of the Adams Morgan ANC and I reside at 1706 Euclid 

Street.  And for the record I would like to mention 

that I'm familiar with two of the members on the 

Board, Ms. Pruitt-Williams, who is the wife of a 

former chair of the Adams Morgan ANC and a very good 

one, I should say; and Ms. King, who -- I was the 

Mayor's Ward 1 ombudsmen while she was the Director 

of the Office of the Ombudsmen. 

  And this is James Whitman, the Chair of 

the Adams Morgan ANC-1C's Zoning and Permit 

Committee, and he will be testifying today.  And I 

will be available for any questions you may have of 

the ANC. 

Whereupon, 

JAMES WHITMAN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. WHITMAN:  Good morning.  I'm James 
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Whitman, ANC Commissioner for 1C05 and Chair of the 

Zoning and Public Permits Committee for ANC 1C.  I 

preside at 1736 Columbia Road. 

  In regard to this issue, on the 25th of 

March my committee held a public meeting to discuss 

the issue.  We invited the proprietors and people 

from the community to solicit opinions and to gain a 

deeper understanding of the issues involved.  

Subsequent to that, on April the 1st, at our public 

ANC meeting, we voted to support the application. 

  Essentially, what we did was we de-

coupled the strict definition of the application, 

the additional rooms and the additional staff to 

service those rooms, and then the community concerns 

of parking, noise, and blocked alleys. 

  On the strict issue of the application, 

we felt there was compelling interest to expand the 

property, that they would bring additional people 

into the neighborhood, which is always a good thing 

in terms of spending and economic benefits, and that 

those visitors would be staying at a locally owned 

business, not at one of the chain hotels that are in 

our general vicinity. 

  In regards to the issue of the secondary 

use or the auxiliary use, we felt that it would be 

best handled through the community itself.  And we 
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helped to facilitate that discussion.   

  And we believe that the Rosses showed 

very good faith in coming up with an arrangement 

that would meet the needs of the neighborhood in 

terms of limiting the number of parties, making 

arrangements for parking offsite, and the effort to 

keep noise down.  And for those reasons, we support 

the strict definition and this broader issue of the 

secondary use.   

  Thank you. 

  MS. KRESS:  Thank you.  I think I have 

one question that I think Madam Chair was going to 

ask.  The letter that you sent said it was 

unanimous, but I don't believe it mentioned whether 

you had the appropriate quorum.   

  MR. MOSELY:  Yes, there was a quorum. 

  CHAIRPERSON REID:  Then your letters so 

reflect? 

  MR. MOSELY:  Excuse me? 

  CHAIRPERSON REID:  I said when you write 

a letter to the DZA, then it's important that you 

reflect that you did have a quorum present. 

  MR. MOSELY:  Okay. 

  MS. KRESS:  We need that to allow the 

great weight.  Otherwise, we don't accord the great 

weight if we don't because you could have two people 
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show up.  We need to know that there was the 

official legal quorum. 

  MR. MOSELY:  Do you have the waiver and 

the letter now? 

  MS. KRESS:  Yes. 

  MR. MOSELY:  Could we add that quorum 

was achieved or quorum was present? 

  MS. KRESS:  I think you can do that by 

testimony.  Can't they?  I think you have just done 

that. 

  CHAIRPERSON REID:  And how many persons, 

do you remember, were present? 

  MR. MOSELY:  There were six. 

  CHAIRPERSON REID:  Okay.  Thank you.  

Then your ANC will be afforded the great weight 

which you are entitled.  Thank you very much. 

  MS. KING:  You've seen the petition that 

was circulated to the neighbors and the conditions 

that they have set there? 

  MR. MOSELY:  Yes. 

  MS. KING:  If in addition we were to add 

a cap on the number of events per month, would the 

ANC find this an acceptable set of conditions to 

govern the use of the B&B? 

  MR. WHITMAN:  Can I answer that?   

  MR. MOSELY:  Yes. 
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  MR. WHITMAN: Yes.  I do think that the 

ANC would find that acceptable. I actually helped 

create and draft the language and having Ms. Ross to 

come up with a best offer on what was happening in 

the community and the concerns. 

  And so we labored over it a couple of 

days and got it out in the absence of some other 

conversations that were able to happen.  But --  

  MS. KING:  So this is acceptable, plus 

the cap on the number per month? 

  MR. WHITMAN:  Sure, sure. 

  MS. KING:  Okay, thank you. 

  MR. WHITMAN:  Thank you very much for 

your consideration. 

  CHAIRPERSON REID:  Will parties in 

support of this application --  

  MS. KRESS:  Does anyone wish to testify 

in support?  We're calling persons and parties in 

support right now. 

  CHAIRPERSON REID:  Please come forward.  

Everyone who is in support of the application please 

come forward to the table.   

Whereupon, 

DAVID STORY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 
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follows: 

  MR. STORY:  My name is David Story and I 

live at 1803 Biltmore Street, N.W., Washington, D.C.  

I am the only full-time employee of Swann House.  I 

live in the Adams Morgan neighborhood, patronize the 

businesses in the neighborhood and walk to my job in 

the neighborhood. 

  I think I am the kind of taxpaying 

citizen that the District of Columbia wants to 

encourage.  I have lived in the Dupont Circle-Adams 

Morgan area for four years and formerly worked for a 

Virginia corporation.   

  My opportunity at Swann House has 

enabled me to spend more time in the neighborhood I 

have come to cherish and also spend more money at 

District taxpaying businesses.  Swann House is one 

of these businesses paying taxes to the District.  

Swann House is also a place that gives its guests a 

favorable vision of a city with a tarnished 

reputation. 

  I hope that we all have the vision to 

encourage economic development, historic 

preservation, and harmonious inner-city living.  

Thank you. 

Whereupon, 

CAROLINE POWERS 
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having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. POWERS:  Hi.  I'm Caroline Powers 

and I reside at 1706 Swann Street.  I live -- I look 

out at the back of the Swann House directly from my 

kitchen and my outside space.  So I'm kind of like 

the person that would hear the noise or be upset by 

it. 

  I am absolutely in favor of what they're 

doing.  I know Mary and Richard very well and I know 

how responsible they are.  The grounds are 

impeccable.  It's a beautiful home.  And I really 

think it's an addition to our neighborhood.  And so 

I just want to go on record for saying that I would 

be one of the main people who would be 

inconvenienced by the traffic, by the noise. 

  And I don't have a problem with it.  And 

I have been kept awake by the other neighbors.  But, 

I mean, I've been there every weekend, so I know.  

And I just want to make it very clear that it has 

never upset myself or my husband. 

Whereupon, 

LEE AIKIN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 
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follows: 

  MS. AIKIN:  My name is Lee Aikin.  And 

as I said in the written letter of support here, 

we've lived in the Dupont neighborhood since 1962, 

my husband and I.  We moved on to Swann Street in 

1967, about six months before the riots.  We've seen 

a lot happen there. 

  We've experienced many kinds of 

neighbors.  We raised our two children there.  They 

went to the local schools.  One is now married and 

is planning to come back to the District, and the 

other one is out of town now but will probably come 

back too. 

  We hope to leave them a home that they 

can enjoy living in, you know, in the year 2025.  

And I think we all are in a position where we need 

to think about the future.  I've heard a number of 

complaints, or questions about complaints raised. 

  Oh, I should also add that I've been 

considered with the local politics in all the time 

that I've lived there.  In the first few years that 

I lived there I served as the Block Club president 

for several years and then I served as Block Club 

treasurer for several years.   

  This is when we were using the Block 

Club as an instrument to reduce crime and get more 
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police attention, and trash and everything else.  So 

these issues have been on my mind a long time.  

Subsequently, I have also served on several mayoral 

task forces and commissions.  And I don't remember 

if Ms. King remembers me, but I remember seeing you 

in the District Building when I was serving there. 

  So I'm very concerned about what happens 

to this city.  And I first became interested in 

Swann House when we moved here because I always 

thought it was a beautiful house.  But if you can 

see from the "before" pictures, it was basically an 

abandoned house with one little old lady in there 

taking care of it and making sure that nobody 

vandalized the place. 

  In 1984, it came up for sale.  At that 

time my husband had had a small inheritance from 

when his mother died and we considered investing the 

money in the neighborhood.  And we looked at several 

properties, I inquired about that property. 

  At that time, totally unrenovated, it 

was half a million dollars in 1984.  We ended up 

buying a house three blocks away that was only 

144,000.  Not until the beginning of this decade did 

we begin to have any profit on the property we 

bought. 

  While the house was being renovated by 
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the people that did buy it in the mid-'80s, I went 

in and out of it a number of times because I've 

always been fascinated by architecture.  I grew up 

in a historic house.  It was a Dutch colonial land 

grant house off the Hudson River.   

  So I was happy to see them tearing out 

all the old partitions and restoring it.  And I 

asked the foreman how much roughly they were 

spending on renovating, and he said 2 million 

dollars.  So I don't know what their current 

mortgage is or what the current taxes are.   

  But knowing the economics of a 4000 

square foot town house versus this much larger 

property, something as few as six rooms just isn't 

going to make it.  And even with the apartments, I 

would imagine they would have to charge $4000 a 

month for apartments.  And that's not going to make 

it either.  So I think they have some very real 

economic arguments. 

  With regard to the noise complaints, I 

would like to call your attention to the photos 

where it says "surrounding area along New Hampshire 

Avenue."  Well, let's first look at the house 

itself, exterior photographs.  The house on the 

right side -- I mean the left side in the picture is 

a white house. 
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  That is an association.  Nobody even 

lives there.  They're on the corner.  And then 

around the corner, not facing it and really not with 

any exposed windows, are two private homes.  But 

they --  

  MS. KING:  I'm sorry, what page are we 

on in the photographs? 

  MS. AIKIN:  Exterior photographs.  Well, 

there's two exterior photographs, the house -- first 

there's the one with the house.  Oh, I see.  Let me 

take a look. 

  All right.  You've got the renovation, 

1986; you can see the condition that it was in 

before.  Then you have the fully renovated house, 

which is the way it looks now.  And then the third -

-  

  MS. KING:  Okay.  Right here? 

  MS. AIKIN:  Yeah, right. 

  MS. KING:  Okay.  I'm with you now. 

  MS. AIKIN:  You can see it's on the 

corner.  You can see that to the left there's a 

white building.  That's an association, which I 

think has written in support.  The other picture is 

the view from the rear, where this lady lives. 

  There is a -- there are several mansions 

on that row.  One is owned by a doctor who has lived 
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there for many years and probably doesn't owe much 

money anymore, and then there's the embassy, which 

could be in much better condition.  And if you go to 

the following page, surrounding area along New 

Hampshire Avenue, that's looking like from the front 

porch. 

  And you can see there's four lanes of 

traffic, New Hampshire Avenue, major thoroughfare, a 

lot of ambient noise.  A lot of ambient noise.  

There's traffic all the time.  And then there's a 

little park, and across that there's three lanes of 

one-way traffic running in front of those apartment 

buildings. 

  So you've got seven lanes of traffic 

running back and forth there all the time.  And you 

can see the lower picture, there's a great big 

apartment building, again with New Hampshire Avenue 

running against it.  So there really are hardly any 

private individual residences anywhere even near the 

building. 

  Now, I work in the neighborhood at 

night, particularly on weekends, and I have come 

home many times at 1:00, 2:00 in the morning.  Never 

is there any partying going on.  I mean, if it's 

anything there it's always shut down by that time. 

  I have noticed some partying.  If I'm 
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walking down the street to my home, I may hear 

people talking out on the front -- the front point, 

which you can see in the early pictures.  But it's 

just ordinary conversation.  And as soon as I get 

past the corner, you can't hear it anymore. 

  Last Christmas, New Year's, there were 

four parties that I could hear from where I live at 

the other end of the street.  I'm at 1754, which is 

toward the 18th Street end.  None of them having to 

do with the Rosses, and all but one of them lasted 

until 3:00 or 4:00 in the morning, with lots of 

noise. 

  I mean, Swann Street has always had 

parties and theirs is the least intrusive.  In fact, 

I wouldn't even call them intrusive at all.   

  I did attend the hearing that the 

gentleman spoke of and I did note that the vote was 

six to zero in favor of the application.  I would 

say so far as the food thing that was raised, I've 

never been aware of any food.  I don't care what 

food they have, but a reception is not a meal.   

  It's just a reception and it's 

refreshments.  I've had a few myself.  Not in my 

house, but I've been to a few.  Oh, then you come to 

the next page after the two surrounding areas and 

you see the interior photographs, the first batch. 
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  If you look at the bottom, that's their 

dining room.  And as you can see, they've got a 

table with eight chairs around it and another little 

table in the corner with four chairs.  You know, you 

can't have a major sit-down dinner with that.  I 

mean, that's just for -- if you have six rooms and 

several of them are couples, that's all the chairs -

- you know, that takes care of the rooms and that's 

it. 

  I would like to make two corrections on 

the testimony itself. In paragraph two, line six, I 

say, "Visitors will either stay in a hotel in town 

or outside of town."  I should have said "motel 

outside of town."  Most people with cars, they drive 

to D.C., they wouldn't dare park in town.  They'd 

get a cheap hotel out in the suburbs. 

  The kind of guests that are coming to 

Swann House, they are people with money.  There are 

so many retired people beginning to travel now, and 

in the next ten years it's going to get much bigger.  

And we really ought to be considering having more 

bed and breakfasts and not turning these beautiful 

old mansions into embassies with scofflaw parkers 

and, you know, faceless associations and things like 

that. 

  I mean, I remember some years back AARP 
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got a building a few blocks down on New Hampshire, 

and there was a wonderful old brownstone mansion on 

the corner.  It got ripped down.  I don't know 

whether AARP did, but AARP had a parking lot where 

there used to be this beautiful old brownstone. 

  And, you know, if these things are not 

economic they will be destroyed, and I would hate to 

see that happen.  As I said, I look forward to it 

being a nice urbanized residential neighborhood when 

my children move into the house after we're gone. 

  So I would say that's basically all I 

have to say.  And if you have any questions, I'll be 

here a long time. 

  MS. KRESS:  I think you were very 

thorough.  Thank you. 

  CHAIRPERSON REID:  Thank you very much.   

  MS. AIKIN:  Oh, may I add one thing 

about the parking?  My husband drives, and we have a 

garage on the alley.  And he's come home cussing and 

fussing on a number of occasions about the trucks 

from the 18th Street stores.  But I have never heard 

him once complaining about problems -- you have to 

come in from that end because it's a one-way street. 

  And he has never complained about them 

even before we knew them.  So, believe me, I would 

have known it if there was a problem. 
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  MS. REID:  Thank you.  Okay, persons and 

parties in opposition?  Opposition, please come 

forward.  Have a seat at the table.  Could we ask 

that you summarize your testimony and not duplicate 

what somebody has previously said already, and bring 

out the salient points of your basis for opposition.  

Thank you. 

Whereupon, 

ISRAEL STOLLMAN 

having been previously duly sworn, was called as a 

witness herein, and Was examined and testified as 

follows: 

  MR. STOLLMAN:  Madam Chairman and 

members of the Board, my name is Israel Stollman and 

my wife and I live at 1708 Swann Street.  We have 

submitted a letter to the Board spelling out our 

concerns, specifically in relationship to the zoning 

ordinance. 

  I think the discussion that has taken 

place here aims very directly at the nub of the 

issue, not so much the bed and breakfast as the 

hospitality functions, the social functions that 

take place there.  I do not agree with counsel for 

the Applicant that the social functions are merely 

an accessory use to a bed and breakfast. 

  I don't agree with the reference to the 
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problem of why as a public club as being relevant to 

this case.  There are many instances around the 

country where a bed and breakfast has as part of its 

operation social functions.  But there are also many 

diversities in the kinds of ordinances and 

regulations adopted around the country, and also the 

kinds of districts in which bed and breakfasts are 

located. 

  I think it is entirely relevant that in 

our case the regulations do say, as has been noted, 

that breakfast is the only meal served and it is 

served only to overnight guests.  Swann House has 

advertised a small ad in "The In-Towner," referring 

to weddings, receptions and has apparently removed 

that reference. 

  There is another ad that Swann House has 

which may or may not have been removed, which 

appeared in the "Washington Bride Magazine," an ad 

which referred to "bed and breakfast, wedding and 

meeting site, intimate weddings, rehearsal dinners, 

bridal showers, luncheons, teas."  I submit that 

this combination is not an incidental use to a bed 

and breakfast.  

  The operation of the social functions 

would in effect be an additional home occupation, to 

be spelled out as an additional home occupation.  
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And it would take a series of exceptions applying to 

the combination of uses to accomplish that:  

  One, that a bed and breakfast may be 

permitted in a multiple dwelling if it was 

completely converted to this use before a permit was 

requested; two, that the number of sleeping rooms in 

a certified historic building may be increased from 

six to nine;  

  Three, that valet parkers, waiters and 

others who serve hospitality functions need not be 

considered employees in meeting the limit of two 

non-resident employees; that refreshments and meals 

other than breakfast may be served and may be served 

to guests other than overnight guests. 

  That more than eight clients or 

customers may be on the premises in any one hour 

period, one more for sleeping, many more for 

receptions; six, that hospitality services may be 

permitted as a home occupation. 

  Seven, that the cumulative impact of 

both home occupations considered as a whole do not 

exceed any of the standards set forth in paragraphs 

(a) through (m) of the appropriate subsection, which 

is 203.4; and that a home occupation would still 

remain clearly secondarily to the use of a dwelling 

unit for residential purposes.   
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  The ad in "Washington Bride" lists Swann 

House Bed and Breakfast in a list of a number of 

facilities and wedding sites that would be available 

to a bride making a choice in this area.  The others 

are, almost all of them, hotels, restaurants, a few 

museums, and the National Press Club. 

  The maximum room capacity cited for 

Swann House Bed and Breakfast is 125.  I will submit 

this to the record.  If the number of special 

exceptions to be granted to allow this exceeds two 

requirements that are to be modified, the 

regulations, as you know, specify that it 

automatically becomes a request for a variance. 

  On its face, the application requests 

three, but implicit is the request for more than 

three.  And by definition, a variance sets a much 

more stringent test to meet, as you know. 

  I was approached to sign a petition in 

favor of the application.  The petitioner stressed 

that this is an opportunity to subdue the harmful 

nuisance effects of the hospitality functions with 

assurances that there would be a reduction of noise, 

a limitation of late hours, the use of garages 

rather than streets, as has been told to you. 

  In my view and experience with 

conditions set, attached to various grants, whether 
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special exceptions or variances, these are all soft 

conditions, difficult to be policed, and becoming 

the responsibility of neighbors to do the policing.  

A more effective elimination of adverse effects 

would be enforcement of the zoning regulations.   

  Thank you, Madam Chair. 

  CHAIRPERSON REID:  Any questions of Mr. 

Stollman? 

  MS. KRESS:  Very succinct presentation.   

  CHAIRPERSON REID:  Very succinct.  Thank 

you. 

Whereupon, 

GUIDO FENZI 

having been previously duly sworn, was called as a 

witness herein, and having been previously duly 

sworn, was examined and testified as follows: 

  MR. FENZI:  My name is Guido Fenzi.  I 

live at 1824 Sixteenth Street, which is less than 

two blocks from the site of the discussion.  I am 

chairman of the DCCA Zoning Committee.  I haven't 

been here in a while, so I'd like to mention that 

Dupont Circle Citizens Association is an 

organization of 600 members, founded over 75 years 

ago. 

  The board, executive board of the DCCA 

voted unanimously to oppose this application.  A 
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little background on my involvement with this, I 

started getting complaints from neighbors of the 

Swann House about a year ago.   

  And when I had had several, I first got 

in touch with a single member ANC rep, and then 

talked with Mrs. Ross, who agreed to meet with us 

and wanted to include her husband, last June, June 

18th.  A day or two before the scheduled meeting, I 

had a call from Mr. Ross who wanted to know what my 

concerns were. 

  I said that my concerns were that I had 

been down to the Department of Consumer and 

Regulatory Affairs and the only permit I could find 

on Swann House was the permit issued to Mr. Tut when 

he renovated the building -- very nicely, it is a 

lovely building -- and remodeled it into six 

apartments, one large one and five smaller. 

  There was nothing in the record of a bed 

and breakfast certificate of occupancy.  I also said 

that there had been a number of complaints about the 

parties, the receptions.  That is really what got 

people to complain.  They didn't realize that the 

bed and breakfast wasn't legally established. 

  Mr. Ross said, one, that he had permits 

for this bed and breakfast and, two, that the 

parties were just parties that his guests were 
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giving and he saw no reason to discuss it further 

with myself and the ANC rep.  That was in June of 

'97. 

  We did then try to get some activity 

from inspectors.  I don't know if anyone ever got to 

the house, but at least eventually the Rosses did 

apply to regulate -- to become -- to have an 

appropriate license for their business.   

  And that's when they were denied because 

of the -- they needed exceptions, and we're here 

today because of that request.  They only applied, I 

think, in January, so we're now in April finally 

addressing the matter. 

  I share Mr. Stollman's view that in view 

of the number of special exceptions, this would 

require a variance because it's more than two.  If 

you except, and I don't see that since the building 

was remodeled to be six apartments, and to the best 

of my knowledge, and I'm sure that there hasn't been 

substantial change, but if you agree that that could 

be a single-family dwelling, you still have the 

problem of the kitchens. 

  The regulations say that a bed and 

breakfast cannot have rooms with kitchens.  And they 

do use the smaller apartments for their guests.  And 

to the best of my knowledge, those kitchens are 
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still there. 

  The big concern is over the meetings for 

which, as far as I can see, there's no meetings and 

receptions.  There is no provision in the 

regulations.  In fact, the regulations indicate in 

several places that such affairs would not fit.   

  For instance, it -- 203.1, the intent is 

to protect residential areas from adverse effects of 

activities associated with the home occupations.  No 

more than one person who is not a resident may work 

for the home occupation, and that includes the 

receptions.  We have all the caterers and car 

parkers. 

  And the one that Mr. Stollman referred 

to, that no more than eight clients or customers on 

the premises at one time.  I think the intent when 

they drew up the home occupations was to preserve 

residential areas but give people, especially people 

who had to stay home, the opportunity to work. 

  And the intention was to keep busy 

commercial things from happening in residential 

areas.  Living in Dupont Circle, we're always under 

pressure from all sorts of efforts to get more 

office commercial activity in our residential areas.   

  And we feel it's very important to try 

to preserve the residential character and hope that 
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you will deny this application because it's the sort 

of thing that leads on to more non-residential 

activity in our neighborhood.  Thank you. 

Whereupon, 

WILLIAM KUMMANN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follow: 

  MR. KUMMANN:  My name is Bill Kummann 

and I own the house at 1713 S Street.  The back of 

my house looks out at Swann House Bed and Breakfast.   

  I'd just like to draw the Board's 

attention to four pages in "Washington Bride 

Magazine," Spring-Summer 1998 and "I Do for 

Washington and Maryland Brides," 1998.  I made four 

copies of these pages and I hoped that you would 

have them so that you could look at them with me. 

  Again, as Mr. Stollman said, the ad on 

page one reads "Intimate weddings, rehearsal 

dinners, bridal showers, luncheons and teas."  On 

page two we see editorial matter from "Washington 

and Maryland Brides," and I've circled the important 

thing there in red. 

  Swann House, there's a column that reads 

"maximum capacity standing, 125; maximum capacity 

seating, 60."  That means 60 people can be served 
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dinner or luncheon.  "Outdoor party area" is 

checked, meaning there is an outdoor party area.  

And then the rental charge is interesting.  They 

charge $1500 for a three-hour reception. 

  Page three, again I've circled Swann 

House material:  "An outdoor party area;" and "Y" 

means yes.  "Range of average price, $1000 to $1800 

for four hours."  Page four is editorial matter 

which features a color picture of Swann House Bed 

and Breakfast, and it also mentions dinners and 

luncheons. 

  Very quickly, I'd like to draw the 

Board's attention to four paragraphs in the District 

of Columbia Multiple Regulations.  "No more than one 

person who is not a resident of the dwelling unit 

shall be engaged or employed in the home 

occupation." 

  The Rosses wanted to up this to two.  

Okay.  So now you've got two people who are not 

residents engaged or employed in the home 

occupation.  They serve dinners to 60 people.  How 

can two people take care of 60 people?  Mix the 

drinks, put all the food on the tables, serve them, 

get the folding tables out and the chairs back into 

the trucks. 

  Another paragraph.  "Neither the 
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practitioner nor any person shall conduct or allow 

any operations outside a structure."  An outdoor 

party area?  That is contrary to the regulations.  

Valet parking on the street?  That is contrary to 

the regulations. 

  Another paragraph, the third one.  "The 

use shall not provide a level of noise which exceeds 

the level which is normally associated with the 

category of dwelling or the immediate neighborhood."  

Have you ever heard 125 happy people at a wedding 

reception in a garden this big?  That is not a level 

of noise which we are accustomed to in our 

neighborhood. 

  And, finally, "Breakfast is the only 

meal served and is served only to overnight guests."  

It doesn't say anybody particularly.  It doesn't 

cite anybody particularly.  The Rosses could not 

serve luncheons or dinners.  Their guests may not 

serve luncheons or dinners.  Mayor Barry may not 

serve luncheons or dinners.  "Breakfast is the only 

meal served and is served only to overnight guests." 

  These things do not specify who.  "The 

use shall not produce a level of noise... Neither 

the practitioner nor any other person shall 

conduct..."   

  I think that Swann House Bed and 
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Breakfast is an illegal operation and that by 

granting these special exceptions the Board will be 

fostering an illegal operation.  Thank you for 

listening. 

Whereupon, 

BRUCE FRISHMAN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. FRISHMAN:  Good morning.  My name is 

Bruce Frishman.  I purchased the house at 1825 

Seventeenth Street, which is about two buildings 

away.  I made this investment based on the 

residential zoning of the surrounding buildings and 

based on the close proximity of the commercially 

zoned strip, primarily Seventeenth Street, which is 

about two blocks away. 

  Since the Rosses began hosting regular 

receptions, the neighbors have been confronted with 

lines of cars waiting to be valet-parked, catering 

trucks blocking pedestrian walkways, and sometimes 

boisterous guests leaving events. 

  The Rosses have offered to limit their 

reception activities to two times per month.  

However, there is no mechanism that I'm aware of 

that will enforce these limitations.  The Rosses 
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are, indeed, operating a commercial enterprise in 

our residentially zoned neighborhood.  And I'm very 

fearful of the effect on our personal investments 

and our quiet enjoyment of the neighborhood. 

  Thank you. 

  CHAIRPERSON REID:  Thank you.  I asked 

if anyone wanted -- I just want to be clear, if you 

all would be desirous of party status, since it 

appears that you live in very close proximity and 

are directly affected by the Applicant's 

application.  Are we clear that you do not care for 

party status?  Do you understand what party status 

is? 

  MR. FENZI:  Do you want party status or 

not? 

  SPEAKER:  No, no, no.  I don't --  

  MS. KRESS:  -- to cross-examine. 

  CHAIRPERSON REID:  Cross-examine and 

also to receive any materials that are sent out in 

regard to this case.  And you, Mr. Stollman? 

  MR. STOLLMAN:  I am speaking as an 

individual. 

  CHAIRPERSON REID:  All right.  Thank you 

very much.  We're clear with that.  Any questions, 

Board Members? 

  MS. BAILEY:  Madam Chair, I don't think 
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the gentleman understands that because he's speaking 

as an individual that does not prevent him from 

having party status.  Do you understand, sir?  

Because you're speaking as an individual, that does 

not prevent you from having party status. 

  MR. STOLLMAN:  All right. 

  MR. FENZI:  Well, I guess I'd like to 

have party status so that one of us gets any further 

documents on the case, as Chair of the DCCA Zoning 

Committee. 

  MS. KRESS:  I think that would be a good 

idea. 

  CHAIRPERSON REID:  Then so granted.  

And, Mr. Stollman, you still are not desirous of 

party status? 

  MR. STOLLMAN:  Well, I would be glad to 

be a recipient also of subsequent materials. 

  CHAIRPERSON REID:  Okay. 

  MS. KRESS:  We're not trying to talk you 

into it. 

  CHAIRPERSON REID:  We just want to make 

it clear that -- sometimes people don't understand 

what the rights are as far as party status is 

concerned.  And we want to make sure that you are 

clear, even if you deny it. 

  MR. STOLLMAN:  Thank you. 
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  MS. BAILEY:  It also would apply to 

parties who -- people who testified for the 

application. 

  MR. KUMMANN:  I still don't understand 

what party status is? 

  CHAIRPERSON REID:  Okay.  Party status 

gives you the right to cross-examine witnesses 

during the testimony, one; and it also gives you the 

right to receive any documentation, any materials 

that are sent out in regard to this particular case. 

  MS. KRESS:  Should this case continue 

and be open. 

  MR. KUMMANN:  And I would be in favor of 

that. 

  CHAIRPERSON REID:  You would like to 

have party status as well?  Okay, one moment.  So 

granted.  All right, thank you. 

  People in support? 

  MS. AIKIN:  That's why it was brought 

up, because I mentioned it and, obviously, it was 

not clear exactly what party status was.  So you 

also have the right to request party status if you 

so desire --  

  MS. AIKIN:  I would like to --  

  CHAIRPERSON REID:  Wait.  These 

gentlemen now can go back to their seats and --  
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  MS. AIKIN:  I want to cross-examine. 

  CHAIRPERSON REID:  Oh, okay. 

  MS. AIKIN:  Okay.  I --  

  CHAIRPERSON REID:  But let's get the 

party status situation straight.  You do want party 

status? 

  MS. AIKIN:  Yes. 

  MS. KRESS:  Mr. Stollman, she wants to 

cross-examine you. 

  MS. AIKIN:  No.  Actually, I wanted the 

DCCA zoning person. 

  CHAIRPERSON REID:  Okay, you would like 

party status? 

  MS. AIKIN:  Yes. 

  CHAIRPERSON REID:  So granted.  Is there 

anyone else in support that would like party status 

or would you allow her to be the spokesman for your 

party?  Okay.  You'll receive information as to 

anything that's sent out. 

  MS. AIKIN:  You have my address. 

  CHAIRPERSON REID:  Okay, you may cross 

examine. 

CROSS-EXAMINATION OF MR. FENZI: 

  BY MS. AIKIN: 

 Q Sir, I've been a member of the DCCA 

since last Spring.  Now, you said something about a 
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unanimous vote.  What was that a unanimous vote of? 

 A Of our executive board.  Our president 

is here, at least I hope she's here.  Yes; Margaret 

Young.  And it was at the board meeting on April 

13th. 

 Q Of last year or this year? 

 A This year. 

 Q Was it indicated that there would be a 

vote on this, or I mean, how did the ordinary 

members of DCCA who lived in the neighborhood 35 

years get to make an input in this? 

 A Well, several of them were there.  I -- 

do you want to address that, Margaret? 

  CHAIRPERSON REID:  You must speak into 

the mike. 

  MS. KING:  And be sworn and hand me your 

cards. 

  CHAIRPERSON REID:  You did not testify? 

  MS. YOUNG:  No. 

  MS. KING:  Did you take the oath? 

  CHAIRPERSON REID:  No. 

  MS. YOUNG:  I did.  I stood up. 

  CHAIRPERSON REID:  Oh, you did?  Okay.  

Hand me your card. 

Whereupon, 

MARGARET YOUNG 
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having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. YOUNG:  What typically happens in 

the organization is we have committees responsible 

for zoning, ABC issues.  The committee looks into 

the matter, makes its recommendations to our 

executive committee, and the executive committee 

makes a decision.  And that's how this vote was 

taken. 

  MS. AIKIN:  Okay.  The reason I raise 

this question is because you will recall that some 

months back I came to you, Ms. Young. 

  CHAIRPERSON REID:  Excuse me, Ms. Young.  

Did you give your address? 

  MS. YOUNG:  1311 22nd Street. 

  MS. AIKIN:  I came up to you and I 

explained that when I had joined last Spring that I 

had requested to take part in the Public Space 

Committee activities and that I had never been 

informed of when any of those meetings would be 

held.    And you came up and introduced 

me to the chair of that committee, who told us that 

he doesn't have regular meetings.  And I asked -- 

yet actions were being taken on behalf of that 

committee that I had opinions about as a long-term 
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resident. 

  So, you know, I asked him then, and I 

think you were still standing there.  And I said 

"would you please let me know the next time you have 

one of your irregular meetings so I can take part in 

it."  And, you know, I have not ever heard anything 

about taking part in the Public Space Committee 

meeting. 

  And I don't know how things are for 

people who want to take part in the Zoning Committee 

meetings. 

  MS. YOUNG:  Well, I do remember the 

incident.  I did introduce you to the chairman of 

that committee.  I don't really think it's relevant 

to this situation.  He does have meetings on an as-

needed basis.  I don't frankly know whether he had 

one since you were introduced to him or not. 

  MS. AIKIN:  It was before Christmas. 

  MS. YOUNG:  I don't think it's pertinent 

to this. 

  MS. AIKIN:  Well, it's pertinent when 

the impression is being given that the Dupont Circle 

Citizens Association is unanimously against their 

application, when as a member and a long-term 

resident I didn't even know about the vote that was 

being taken by the Dupont Circle Citizens 
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Association. 

  And I, for one, would have advocated 

positively for it because I would much rather see a 

bed and breakfast than another embassy or --  

  CHAIRPERSON REID:  Now --  

  MS. AIKIN:  -- fraternity or 

association, which I've already testified to. 

  CHAIRPERSON REID:  Yes.  But you must 

contain your -- the cross-examination to questions 

specifically to those in opposition.  You can't 

testify. 

  MS. AIKIN:  You also, I think it was you 

who raised the question, that they had no permit.  

But Exhibit D shows that they had a permit in 1996.  

So they certainly weren't trying to evade --  

  CHAIRPERSON REID:  You need to pose a 

question. 

  MR. FENZI:  I testified that when I went 

down to DCRA, their only thing in the file under 

"home occupation" was the permit granted to Mr. Tut 

for the six apartments.  And also up in the rental 

area they -- the only permit on file was the one 

that he filed for the six apartments for rent 

control. 

  Those are the only two documents they 

had on file. 
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  MS. AIKIN:  The District, how good the 

District is. 

  CHAIRPERSON REID:  Only ask questions, 

and seek an answer from the respondent. 

  MS. AIKIN:  So, in other words, you're 

saying that our beloved government did not have any 

record of their 1996 home occupancy permit? 

  MR. FENZI:  I'm certainly saying that.  

And I also testified that I spoke to Mr. Ross about 

the fact that I could not find these documents, and 

I had -- indeed had a meeting set up to meet with 

him and his wife, which he canceled because he said 

there wasn't any point in the meeting. 

  MS. AIKIN:  Well, I guess if there was a 

permit, there wasn't.  Okay.  Anyway, that's my 

concern.  Thank you. 

  CHAIRPERSON REID:  Okay.  Persons and 

parties -- I'm sorry.  You wanted to say something?  

Okay, yes.  Come up to the mike and then we have 

closing remarks by the Applicant.  Were you in 

opposition or support? 

  MR. INMAN:  Opposition. 

  CHAIRPERSON REID:  Okay.  So you didn't 

come up when the rest of them did? 

  MR. FENZI:  Yes, he did.  He didn't take 

the oath. 
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  MR. INMAN:  I didn't take the oath. 

  CHAIRPERSON REID:  Okay.  I didn't see -

-  

Whereupon, 

WILLIAM INMAN 

was called as a witness herein, and having been 

first duly sworn, was examined and testified as 

follows: 

  MR. INMAN:  My name is Bill Inman.  I 

live at 1713 S Street, backing up to the alley, just 

a few houses away from Swann House.  And I am very 

concerned about the noise at the parties at Swann 

House. 

  At the March 25th small ANC meeting that 

Mr. Kummann held and mentioned, the Rosses claimed 

that they only rented their main floor for their 

parties.  However, we have seen the parties expand 

to the roof, which has a deck on it above the third 

floor, and to the swimming pool area. 

  And when you have a bunch of very drunk 

people on the roof and in the garden, they are 

shouting back and forth at each other.  And that's 

only part of the noise.  Mrs. Ross told my partner, 

Bill Kummann, that they had had a wedding the other 

night, that no one knew about it it was so quiet. 

  And this was, say, three weeks ago.  But 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Mr. Ross has said that they only had one party this 

year, which was a loud wedding that the neighbors 

knew about.  I can only -- I am not certain that I 

can trust the Rosses to abide by their word on 

keeping their parties down to two a month. 

  In my opinion, their trustworthiness is 

very questionable.  At the March 25th meeting, there 

was a very serious problem expressed by residents of 

Columbia Road because the no-parking signs had been 

changed.  It had been something like no parking from 

9:00 a.m. to 6:00 p.m., and suddenly the City 

changed all the signs from 7:00 a.m. to 6:00 p.m. 

  Well, 7:00 a.m. is a terrible time if 

you live on Columbia Road and have to park your car 

there.  Mr. Ross said, volunteered that he had a 

sign company next to his business that could 

reproduce Washington's signs and change the signs to 

9:00 a.m. to 6:00 p.m., and someone could put them 

up behind the City's back. 

  That's why I don't trust the Rosses and 

what they say.  That's it.  Thank you very much. 

  MS. KRESS:  Just a minute.  Is there any 

cross-examination?  Thank you. 

  CHAIRPERSON REID:  Now, closing remarks 

by the Applicant. 

  MS. KRESS:  And I would like to ask 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Applicant to address some of the opposition comments 

that we have heard. 

  MR. EPTING:  Sure.  Again, for the 

record, John Epting with the law firm Wilkes, Artis, 

Hedrick & Lane.  Let me go through a few things 

first. 

  One, in terms of Mr. Stollman, I am 

submitting the court case right now.  And the court 

case does deal specifically with accessory uses.  So 

I don't think there's any implication that that 

court case is not applicable because the zoning 

regulations, they have been renumbered since this 

court case. 

  Section 199 is the definitions of 

accessory use, and that is the specific standard 

that was upheld by the court.  And in my mind, the 

use -- social events use is clearly accessory since 

without the bed and breakfast you would not have the 

social events use.   

  So the B&B has to come first.  That is 

the principal use, and the spinoff is the accessory 

social event use.  We have counseled and we have 

come up with a cap of 24 events total, which we have 

in our statement, that would average two per month, 

with a maximum of five per month.   

  That gives us some flexibility to vary 
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the events depending upon the various seasons that 

are more appropriate for this type of activity.  My 

view of the regulations, and I participated in the 

home occupation regulations when they were developed 

in '85 and '86, is that we're seeking the special 

exception on the bed and breakfast regulations which 

are sort of woven into the home occupation 

regulations.  Kind of neatly, but maybe not always 

so neatly. 

  We're not a multi-family, so we're 

asking for a waiver from only two conditions.  

That's the staff and number of bedrooms.  And we're 

not expanding the place.  The bedrooms are already 

there.  We're just asking to use the spaces already 

there. 

  I agree with Mr. Stollman that the 

zoning regulations don't specifically address this.  

But that's how in -- most jurisdictions, and we put 

in our statement, don't address social events.  They 

leave it up to the customary and incidental usage, 

which is what we've done. 

  So very few jurisdictions have dealt 

with it specifically because they recognize it as 

something subordinate to the B&B use.  We documented 

and we did submit materials showing that most B&Bs 

do some sort of function-space events like this. 
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  In terms of DCCA's comments, you know, 

we go down to DCRA all the time and can't find 

things.  I think the point is that these people 

sought to come into compliance, they are coming into 

compliance, and I think the DCCA kind of as a policy 

should encourage people to do that and not sort of 

penalize them for doing things the wrong way to 

begin with. 

  I think it's hard when you read these 

regulations to know exactly what to do.  And I think 

they learned over time that they had done the wrong 

thing and now they're trying to come into 

compliance. 

  We do have some opposition.  We've 

admitted that all along, but we do have substantial, 

substantial support, a petition with 135 people, 

numerous letters.  The most abutted people, the most 

affected people support the project.  And that's 

rare, even for us, in terms of BZA case. 

  Issues were raised in terms of 

enforcement, how do these issues get enforced.  It's 

enforced like any other BZA conditions.  Conditions 

become part of the order and enforcement is done 

maybe by the community, maybe by the Applicant, but 

also by D.C.  It's sort of an almost joint venture. 

  But BZA typically puts conditions in its 
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order which allows DCRA to enforce them.  That's 

almost standard procedure and it works generally 

fairly well.  Mr. Ross would like to briefly address 

a few issues that came up about parties and the deck 

and a few other things like that. 

  MR. ROSS:  Number one, the roof parties 

were either our or personal parties or they occurred 

at a time when we did have apartments in the 

building.  These were years ago.  We had -- when one 

of our tenants left and we started to convert that 

room, she threw a huge party on her deck. 

  I'm sure it was loud and boisterous.  

There are no more deck parties.  The only people 

that are allowed on that deck at any particular time 

is for people to go up to sun themselves.  It's 

closed off during the evening hours because it's 

quite dangerous. 

  And there's a comment -- my attorney 

says I shouldn't say anything, but it strikes to my 

credibility, where I was going to go and do 

something which a gentleman said was illegal.  At 

the ANC meeting there was a question about the D.C. 

Government putting up signs that changed the parking 

hours, and they were having a difficult time trying 

to get them changed, even though they were put up in 

error. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  My comment to the ANC was that the 

business that I run abuts up to the District of 

Columbia sign shop.  It's not a private 

organization, it's not a private shop.  It's a 

District of Columbia building.  And I said I would 

offer to go over there and be a spokesman and try to 

get them to print the proper signs and put them up 

if they would so choose. 

  So for him to accuse me and attack my 

credibility and use that as a basis that -- that 

they can't -- that there's no trust, I think is 

completely outrageous and so erroneous as to imply 

bad faith. 

  MRS. ROSS:  Can I add something? 

  MR. ROSS:  Yes. 

  MRS. ROSS:  This is also the same -- Mr. 

Inman and Mr. Kummann, who have been the most vocal 

opponents, never once came to me directly to -- to 

complain about their issues.  And, in fact, when I 

realized that what we might be doing was offending 

them, I called them directly and said: 

  "Why didn't you ask -- why didn't you 

call me?  We're open.  I mean, we're a business 

where you can knock on the door and we'll show you 

around."  That's what we do with our neighbors all 

the time, show them what we have to offer their 
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family and friends.  And his comment to me was, "I 

knew it wouldn't do any good, so why should I 

bother." 

  And I said, "Well, because I do act in 

good faith and I would -- it's a neighborly thing to 

do."  And he insisted that I was certainly not going 

to try to act in good faith, and so he didn't bother 

to come to me directly when, in fact, that could be 

nothing further from the truth. 

  MR. EPTING:  Okay.  I have just a brief 

conclusion.  The one thing that is interesting about 

this case is that it has been in operation since 

1996.  So you have an idea, unlike most BZA cases, 

of what the impacts are going to be, and you get to 

hear them and see them.  So in that case it's good. 

  So you have heard a little bit about 

this operation.  I think you've mostly heard that 

it's good.  There is some bad to it.  And we are 

self-regulating but, also, through the BZA process 

regulating ourselves to make sure it's even better. 

  I believe we've shown that we've met the 

conditions and we are asking for the two 

modification.  We do have ANC support, which I think 

is important, and we did show that we could work 

with the ANC on this issue.  And we ask for your 

approval.  That's it. 
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  CHAIRPERSON REID:  Thank you.  Do you 

have any comments? 

  MS. KRESS:  No, I have no comments.  

Thank you. 

  MS. KING:  No questions, no comments. 

  CHAIRPERSON REID:  Okay. 

  MS. KRESS:  There is no more cross-

examination.  We're done.  Someone has their hand 

up, but I believe we're finished. 

  CHAIRPERSON REID:  We can't go back. 

  MS. KRESS:  We are complete now. 

  CHAIRPERSON REID:  Yes, we've finished 

that segment.  I would think that in view of the 

opposition, the conditions that you are proffered 

are good.  However, I would think that it may be 

good for you to try to be in contact with the DCCA 

and try to work out some type of agreement that 

would then be submitted to the record prior to our 

meeting to decided this case; and try to address 

some of the issues you have heard by some of the 

other people who are opposed to your application. 

  MS. KING:  You're going to hold the 

record open and then come back for another hearing, 

is that what you're suggesting? 

  CHAIRPERSON REID:  No, no, for our 

meeting when we decide the case. 
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  MS. KRESS:  Madam Chair, I always am a 

big proponent of working things out.  But as I 

listened, and I had read the whole record, I felt 

that they had addressed the issues.  I don't know 

what outstanding issues have -- they are not in 

agreement, but I don't know the issues that have not 

been addressed. 

  And so I'm kind of confused what we 

would be sending them to do. 

  CHAIRPERSON REID:  In regard to -- I 

think some of the noise issues and also some of the 

issues regarding the meals being served. 

  MS. KRESS:  Well, again, the noise issue 

I think they have addressed.  I think that we could 

handle those things in conditions, such as saying 

and they've -- not only what they have proffered, 

but they have said no deck parties.  We could write 

no deck parties, the 11:00, the hours, no amplified 

sound. 

  And, again, the ANC, to whom we give 

great weight, is behind this.  If something can come 

out of talking, I always am for that.  I'm just not 

sure. 

  CHAIRPERSON REID:  So you're saying that 

you feel that we could accomplish things in our -- 

in imposing the conditions that we want to impose 
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rather than them doing an agreement? 

  MS. KRESS:  I don't speak -- that's my 

personal opinion. 

  CHAIRPERSON REID:  Okay. 

  MS. KRESS:  I think we can compose the -

-  

  MS. KING:  I think they have what 

divorce courts recognize as irreconcilable 

differences.  And I think maybe it is our 

responsibility --  

  CHAIRPERSON REID:  It would be better 

for us? 

  MS. KING:  -- to impose some conditions 

that will try and ameliorate any problems. 

  CHAIRPERSON REID:  Okay.  Well, I would 

defer to my other -- my board members in that 

regard.  They don't feel that -- the need to try to 

work out differences, and then we will just impose 

whatever conditions we need to on any order that may 

realize as a result of this particular hearing. 

  If there are no other questions, that 

ends that case. 

  MR. EPTING:  Do you want us to send a 

draft order by any date? 

  MS. KING:  But first let's discuss 

conditions. 
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  MS. BAILEY:  We don't have a motion or 

anything. 

  MS. KING:  I think we need to discuss 

conditions first. 

  CHAIRPERSON REID:  Are you all --  

  MS. KRESS:  We can still have a draft 

order before vote.  That is possible.  But I don't 

have an unreadiness to vote.  I have --  

  MS. KING:  Nor do I. 

  MS. KRESS:  I have a clear idea of where 

I stand and what conditions --  

  CHAIRPERSON REID:  So you are prepared 

to dispose of this particular case today? 

  MS. KING:  I am. 

  MS. KRESS:  I am. 

  CHAIRPERSON REID:  Mr. Foushee?  Do you 

have a position? 

  MR. FOUSHEE:  Yes. 

  CHAIRPERSON REID:  Okay.  So be it.  May 

I have a motion? 

  MS. KING:  Jerrily, do you want to make 

a motion or shall I? 

  MS. KRESS:  Maybe I'll start and -- do 

you want to start and I pick up, either way? 

  MS. KING:  I move that we grant the 

application with a number of conditions, most of 
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which are embodied in the petition that was 

distributed by the Rosses to their neighbors: that 

only registered guests are permitted to host social 

gatherings; that there shall not be more than 24 

such social gatherings in any year. 

  MS. KRESS:  Maximum of five per month. 

  MS. KING:  Not more than five to occur 

in any one month; that guests of the -- of Swann 

House, and I have amended that from "event guests," 

but guests of Swann House should be required to use 

valet parkers who will park cars in garages and not 

on streets or in alleys. 

  That the proprietors of Swann House will 

use their best efforts to make sure that the alleys 

surrounding their building are not blocked at any 

time by anybody associated with Swann House.  I 

don't think we can impose that on anybody from 

anywhere. 

  And that all events that take place 

there will -- must end by 11:00; that they must -- 

that the proprietors must assure that there is no 

noise that would disturb the neighborhood and that 

there would be no outdoor or amplified music of any 

kind. 

  And that any -- that they will at all 

times, and I presume that's not just when events are 
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occurring, but that at all times there be some 

attendant associated with Swann House on the 

premises.  That would be 24-7, I should think. 

  It seems to me that they have met the 

burden of proof.  The issue which I was most 

concerned about, which is 230.8(b), subparagraph 

(b), seems to me to have been argued successfully 

that it is a permitted activity that is accessory to 

the primary business, which is a bed and breakfast. 

  And that it is in fact in the interest 

of the neighborhood to preserve this -- and the 

community to preserve this historic dwelling, and 

that this seems to be a way of not only making it 

financially possible to preserve this dwelling but 

also to augment the facilities for the visitors to 

the District of Columbia. 

  So I would move that we accept the 

application with conditions that I have outlined. 

  MS. KRESS:  I second, Madam Chair. 

  CHAIRPERSON REID:  All in favor? 

  MR. FOUSHEE:  And I certainly agree with 

Ms. King thus far.  I did notice, however, that in 

one of the packages here that someone noted some of 

the advertisements that you had.  And in there, 

there was a section about being open on weekdays 

from 9:00 a.m. to 6:00 p.m., I believe. 
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  And if we have the condition for all 

events ending by 11:00 p.m., because someone else 

talked about noise during the day, we could add the 

condition, just to be sure, that events shall not 

begin before 9:00 a.m., if you're amenable to that, 

because --  

  MS. KRESS:  That's a good suggestion. 

  MR. FOUSHEE:  -- that would help with 

the noise issue, also, noise and traffic. 

  MS. KING:  I accept that as a friendly 

amendment. 

  MS. KRESS:  And I accept it as the 

seconder as well. 

  CHAIRPERSON REID:  All in favor? 

  (Vote taken) 

  CHAIRPERSON REID:  Opposed? 

  (No response) 

  MS. PRUITT-WILLIAMS:  Staff would record 

the vote as four to zero, with Ms. King, Ms. Kress, 

Ms. Reid and Mr. Foushee to approve the application 

with conditions. 

  Staff needs to clarify who the parties 

are.  We got a number of cards and we weren't quite 

clear.  So I'm going to go over who we have.  The 

Rosses, Ms. Aikin, Mr. Fenzi, and there's one other 

gentleman.  Mr. Stollman.  And the gentleman in the 
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blue shirt who testified firs?  Mr. Kummann, okay.  

So there are five parties.  Thank you. 

  MR. EPTING:  Thank you very much. 

  MS. PRUITT-WILLIAMS:  I understand you 

were going to submit a draft order? 

  CHAIRPERSON REID:  You can still submit 

a draft order, I would think.  We would like it as 

soon as possible, Friday or Wednesday of next week. 

  MR. EPTING:  You will have it by Friday. 

  CHAIRPERSON REID:  Thank you. 

  We are going to take a five-minute 

recess to discuss what we are going to do from this 

point and then we'll resume. 

  (Whereupon, at 12:34 p.m., the 

proceedings went off the record.) 

  MS. PRUITT-WILLIAMS:  Application of the 

Department of Housing and Community Development on 

behalf of Bright Beginnings, Inc. pursuant to 11 

DCMR 3108.1, for a special exception under the 

provisions of Section 205 to establish a child 

development center for 98 children and 30 staff, on 

the first floor of an existing structure in an R-4 

District at premises 128 M Street, N.W., Square 55, 

Lot 849. 

  MR. MAZAK:  Thank you, Madam Chairman.  

Ms. Kress, it's nice to see you again; Ms. King, Ms. 
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Foushee. 

  We had today planned a fairly elaborate 

presentation.  We have practically everybody here 

from the Perry School, Bright Beginnings, the 

architect, the developer.  And our presentation was 

going to run probably 30 to 40 minutes. 

  We also have, and I'm going to introduce 

into the record a letter from Lawrence Thompson, 

commissioner of ANC 2C-05, who is the single member 

district commissioner for this area.  And if I can 

read it into the record, it is a letter of support.   

  But it also gives an explanation of why 

there's no formal ANC opinion on this.  This is the 

only ANC response that we have.  "As the ANC 

commissioner for single member district ANC 2C-05 in 

which the Perry School is located, I submit this 

letter in full support of the special exception 

application of Perry School Community Services 

Center, Inc. in Case Number 16334. 

  "Because of organizational difficulties 

and schedule conflicts, ANC 2C was unable to hold a 

formal meeting on the Perry School application.  My 

full support of this special exception application 

is based upon the significant contribution of the 

Perry School Community Services Center to our 

community.  If you have any further questions, 
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please call me."  And he gives his phone number. 

  That is the only witness who is not here 

who is in support.  But, as I said, there's no 

formal ANC action on this except for that letter. 

  CHAIRPERSON REID:  Mr. Mazak, you don't 

appear to have any opposition whatsoever and we have 

several letters of support.  So I think that you 

only need to summarize your position and make your 

case, and we can then expedite this hearing. 

Whereupon, 

PETER MAZAK 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. MAZAK:  Thank you, Ms. Reid.  This 

application Number 16334 is submitted by Perry 

School Community Services Center, Incorporated.  It 

is done pursuant to 3108.1 of the zoning 

regulations. 

  The Perry School Community Services 

Center is located in the historic Perry School.  The 

historic Perry School has been renovated and has 

complied fully with all the historic preservation 

laws and worked closely with the staff of HPD. 

  The Department of Housing and Community 

Development is the owner of the property.  They have 
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had a long -- entered a long-term lease with Perry 

School Community Services Center, Inc. and whose 

executive director is the former executive director 

of the North Capitol Neighborhood Development 

Corporation, Paul McElliott. 

  Bright Beginnings is the child 

development center operator.  The property is 

located in an R-4 district and an R-4 district 

allows a child development center of 15 children or 

less as a matter of right.  The intention here is to 

provide a child development center for no more than 

98 children in the Perry School. 

  And under Section 205 of the zoning 

regulations we're required to file for a special 

exception and comply with Section 205.  The subject 

property is bordered on the east by First Street, 

south by Pierce Street, on the west by New Jersey 

Avenue.  The building itself faces south on M 

Street. 

  The character of the neighborhood is 

residential, medium density and institutional: 

churches, schools, apartment buildings and town 

houses.  That's the immediate neighborhood.  

Unfortunately, it's not very well serviced by 

retail, but there is a small retail strip on, I 

believe, New Jersey Avenue. 
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  The immediate neighbors of Perry School 

are Holy Redeemer Church and the Boys and Girls Club 

Number 2, whose letters of support are in the 

application.  The lot 849 has approximately 24,600 

square feet and the building has 44,000 square feet 

of gross floor area. 

  Our application is based on, one, no 

adverse impact on the neighborhood and, secondly, 

that our application is in full harmony with the 

zoning regulations in the District of Columbia.   

  We hope through our testimony and 

through all of our submissions to establish that we 

stand on all of the evidence that are in our 

reports, pre-hearing and application, including 

letters of support from Council Member Jack Evans, 

government reports. 

  Mr. Bastido wasn't here, but we met with 

him several weeks ago and he was happy with the 

project.  A number of community organizations and 

adjacent landowners.  We also, as I said, have the 

one letter from the ANC commissioner, and that is 

the extent of our ANC views on this that we have. 

  The Perry School project is in similar 

size and scope, scale and density as any 

institutional use in the neighborhood.  Terrell 

Junior High School is very near there, Holy Redeemer 
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Church is near there.  As I said, it's an area of 

mixed institutional and residential uses. 

  We don't believe and we believe that our 

evidence shows that there are no negative impacts 

that are caused by the Perry School.  And our 

developer and our architect will explain to you 

primarily the issues that you might be concerned 

with, which are traffic and parking and possibly all 

-- all related to possibly child safety. 

  But Bright Beginnings has had a nice 

history in Washington.  We used to be on Rhode 

Island Avenue.  We are not at 825 North Capitol 

Street.  We have a bit of a problem and that's why 

I'm going to request a bench decision.   

  Their lease is up at 825 very shortly 

and they have nowhere to move except the Perry 

School.  They can extend the lease a couple of 

months, but they would like to be in their new 

facility as soon as they can.  Because there is no 

opposition to this application, Madam Chairman and 

ladies and gentlemen, I would respectfully ask for a 

bench decision if you so deem at the end of our 

evidence. 

  I would like to introduce, first of all, 

from Perry School Community Services Center, Inc., 

Ms. Alberta Munlyn, who is chairman of the board, 
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and Paul McElliott who is the executive director, to 

tell you a little bit more about this wonderful 

project. 

Whereupon, 

ALBERTA MUNLYN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. MUNLYN:  Good afternoon, Madam 

Chairperson and Members of the Commission.  Thank 

you very much for listening to us.  I come and I 

urge you to please help our community, one in which 

I've lived for 56 years of my life.  And our 

community, we are one of the poorest communities in 

the District of Columbia. 

  Our aim with the Perry School building 

is to bring full services: a health center that will 

help our families to break this line of poverty; to 

encourage and help our community to elevate itself 

away from the welfare rolls; to help our children 

get the necessary education. 

  And we start with the littlest person in 

the house, of course, and we work with the adults in 

the household to provide employment services, 

substance abuse services, drug counseling, a host of 

services in one compound for one area, one building, 
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where the families can feel free to come because 

they have been involved at all levels of making this 

building possible. 

  So I urge you to please move to bring 

the daycare service that we need, with the other 

services.  Thank you. 

  CHAIRPERSON REID:  Thank you. 

Whereupon, 

PAUL McELLIOTT 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. McELLIOTT:  Thank you.  My name is 

Paul McElliott. I'm the executive director of the 

Perry School Community Services Center.  There is a 

great need for a quality early child development 

center in this community. 

  CHAIRPERSON REID:  Excuse me.  May we 

have your address? 

  MR. McELLIOTT:  My home address is 4619 

Alton Place, N.W., Washington, D.C. 

  As I mentioned, there's a great need for 

a quality early child development center in this 

community.  The poverty rate for children under five 

is 72 percent.  There are about 125 births per year, 

and the existing facilities are not adequate for 
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those numbers. 

  We expect that need to increase 

appreciably because there are many single-parent 

families.  And as more of the single parents have to 

enter education or work or training, then care has 

to be taken care of for their children. 

  The early child development center is an 

integral part of the comprehensive services center 

in the community, in the Perry School Community 

Services Center that Mrs. Munlyn has referred to.  

These services will benefit both the children and 

their parents and it will allow the relationships 

between the children and their parents to grow while 

the parents are taking advantage of those services.   

  So we urge your approval of this 

application.  Thank you. 

  MR. MAZAK:  Thank you, Madam Chairman.  

I would now like to introduce Ms. Nancy Register 

from Bright Beginnings, simply to explain a bit 

about the Bright Beginnings program for the 

children. 

Whereupon, 

NANCY REGISTER 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 
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  MS. REGISTER:  Good afternoon, Madam 

Chairperson and Members of the Board.  I want to 

explain to you just a little bit about the program 

at Bright Beginnings and what a little bit of our 

history is. 

  CHAIRPERSON REID:  Could you state your 

name for the record? 

  MS. REGISTER:  Yes.  I am Nancy 

Register.  I am president of the board of Bright 

Beginnings, which is located at 825 North Capitol 

Street.  And my home address is 4008 Sulgrave Drive 

in Alexandria, Virginia. 

  Bright Beginnings was founded by the 

Junior League of Washington in 1988 as a result of a 

two-year HHS grant to develop and establish a 

developmental child care center for children of 

families who live in crisis or transitional shelters 

in Washington, D.C. 

  Bright Beginnings opened its doors at 

the Phyllis Whitley Y at 901 Rhode Island Avenue in 

1991 as a wholly independent, non-profit 501(c)(3) 

organization with its own board of directors.  The 

facility was designed and licensed to serve 26 

children, ages two-and-a-half to five years. 

  In 1995, Bright Beginnings received a 

strategic planning grant from the Foundation of the 
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National Capitol Area.  Among other conclusions, the 

board of Bright Beginnings decided that since the 

need was so great and since Bright Beginnings was 

one of only two daycare facilities in the city 

serving this population, our priority was to locate 

to a large space so that we could serve more 

children and their families. 

  In 1997, Bright Beginnings relocated at 

825 North Capitol Street, a site we now occupy.  We 

are currently serving 52 children instead of 26.  

Forty percent of Bright Beginnings' funding comes 

from Head Start grants and HUD Community Partnership 

money.   

  The rest of the -- the 60 percent of the 

budget is obtained from foundations, individuals, 

corporations, businesses, events and organizations.  

Bright Beginnings has a board of directors that's 

drawn from the metropolitan community and supports 

every aspect of the Center operation. 

  Its staff is headed by Judy Farber, the 

executive director, who is present today.  She has 

over 20 experience in the daycare field and has 

managed daycare facilities with multiple sites.  She 

oversees a staff of 13, currently: teachers, 

assistant teachers and aides, as well as family 

services coordinator, assistant coordinator and a 
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bus driver. 

  Each of these individuals meet or 

exceeds the qualifications for licensing in the 

District of Columbia.  We also employ two 

psychologists, a speech therapist and an 

occupational therapist as consultants from the 

Georgetown Child Development Center. 

  Three of the present staff are parents 

of the children who were or who are currently 

enrolled at Bright Beginnings.  It is also a site 

for Head Start's Work Experience Program, a training 

opportunity for individuals on welfare.  As such, an 

administrative aide and a bus aide work four hours 

daily and receive a stipend from HHS. 

  Bright Beginnings uses Head Start as a 

programmatic guideline, as a base from which to 

build a comprehensive development curriculum.  It's 

a language-based program and provides a safe, 

nurturing environment for the children as their 

parents work or seek the training or support that 

they need to enter the job market. 

  Bright Beginnings has involved the 

parents of our children in the ongoing operation and 

governance of the organization since its inception.  

There is a parent representative on the board.   

  The Parent Advisory Council reviews and 
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approves the annual budget, contracts and the hiring 

of new employees, and the committee meets monthly, 

oversees its own budget, and plans programs and 

activities for both parents and children.   

  In addition, Bright Beginnings also 

offers a six to eight-week parenting course 

available to all parents.  We work closely with the 

D.C. Department of Consumer and Regulatory Affairs 

to ensure compliance with all licensing requirements 

and are currently licensed in our space.   

  We are in contact with the appropriate 

licensing officials as we plan the space at Perry 

School.  They're supportive and excited about our 

ability to serve more families.  They have already 

reviewed preliminary plans and have made 

suggestions.    Bright Beginnings' board 

and its family and its staff used the impetus of the 

information that we were not going to be able to 

renew our lease to secure space that would enable us 

to incorporate an infant-toddler program, add 

additional classes of three and four-year-old's and 

provide more on-site space for therapy. 

  Our main goal is to maintain the 

operation of the center during this transitional 

and, unfortunately, limited period.   

  Bright Beginnings is also working 
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closely with Eric Colbert Architects, Henry Bowden 

and the Perry School to design indoor and outdoor 

space that will allow significant growths in the 

numbers of children served, enhance the ability of 

Bright Beginnings to offer comprehensive therapy to 

our children, and offer easily accessible services 

for their parents. 

  We provide two catered meals and a snack 

daily.  We own and operate a 35-passenger bus that 

can transport children to and from the center each 

day, and we're not engaged in driving the bus.  The 

driver assists in the classroom and around the 

center. 

  We are also working with Eric Colbert 

and his architects to design and erect a playground 

that provides safe and stimulating play space for 

our children, and that is in harmony with the 

neighborhood and in compliance with the requirements 

of a historical building. 

  We own a landscape structure, play 

structure that is currently being stored and will be 

installed in that space.  We are also working with 

nationally known playground safety experts, such as 

Mary Ellen Feist, so that our space will exceed CPSC 

requirements for playground safety. 

  We are looking forward to working with 
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Perry School Community Services Center, to grow and 

serve the community and strengthen the program at 

Bright Beginnings.  Our mission is to serve the 

children and their families by providing a safe, 

secure, nurturing place for the children of parents 

who are taking the steps necessary to move off of 

welfare and into the job market, out of crisis 

shelters and into transitional or public housing, 

and ultimately out of poverty and into self-

sufficiency. 

  We are excited about being a part of the 

Perry School community and are looking forward to a 

lasting and mutually productive and supportive 

relationship.  Thank you. 

  MS. KING:  Has DHS, the D.C. Department 

of Human Services indicated that they are prepared 

to license a facility for 98 children and with a 

staff of 30, or is it preliminary?  I mean --  

  MS. REGISTER:  We have met -- Henry can 

answer that question. 

Whereupon, 

HENRY BOWDEN 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. BOWDEN:  My name is Henry Bowden.  
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I'm with Bowden Realty, the developer for the 

project. 

  MS. KRESS:  I was just going to ask, is 

the April 2nd letter the most recent conversations 

regarding the licensing, that we have in our packet? 

  MR. BOWDEN:  We have had a conversation 

with Ellen Young Fattah, who is in the Licensing 

Division.  They reviewed our plan.  She indicated 

she was going to write a letter or she thought the 

BZA case would be referred to her for official 

response.  I have not seen a copy of that official 

response. 

  CHAIRPERSON REID:  We do have a letter. 

  MS. KING:  The reason I was raising the 

issue is that if we grant your application, it seems 

to me appropriate that we should limit the number of 

children and the proportion of staff to whatever is 

acceptable to the Facilities Division of DHS. 

  MR. BOWDEN:  That's correct. 

  MS. KING:  But you're no further forward 

than the fact that you've had some preliminary 

discussions as described in the letter? 

  MR. BOWDEN:  Well, if I could, basically 

what they will not do is they will not tell you the 

exact number of children until they physically come 

out and measure the place. 
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  MS. KING:  I understand.  That hasn't 

occurred yet? 

  MR. BOWDEN:  No.  We have not started 

construction on that space. 

  MS. REGISTER:  They have, however, 

looked at the plans and will -- and have made 

suggestions about the build-out of the space, which 

we are taking into account. 

  MR. MAZAK:  Madam Chairperson, I would 

like to introduce Henry Bowden, who is the project 

developer, and also the architect, Eric Colbert, to 

describe the project for you. 

  MR. BOWDEN:  As I said, my name is Henry 

Bowden.  I live at 4338 Forest Lane, N.W., 

Washington, D.C.  I've been acting as the developer 

of Perry School since July of last year.  Perry 

School started its Phase I renovation, which you can 

see in these two photos here, and that was primarily 

the exterior work: new windows, new roof, a 

significant amount of structural work to the floors. 

  And this year we started our interior 

work.  We have let a contract on that.  We are 

currently working on the base building.  We expect 

that work to be completed by the end of May.  The 

first tenant in will be Providence Hospital, which 

is a clinic that Ms. Munlyn spoke of. 
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  In addition, we have signed a lease with 

Bright Beginnings.  We're most anxious to get them 

in because they're under the gun.  Actually, their 

lease has expired.  They are month-to-month at 825 

North Capitol now. 

  Truly, this is a public/private 

partnership.  There's a million dollars in a special 

purpose grant from Congress, half a million dollars 

in community block grant money.  We have a one-and-

a-half million dollar loan, mini-loan from DHCD and 

over two million dollars in private gifts and grants 

from foundations, corporations, churches and 

individuals. 

  We are currently negotiating with other 

social service providers to provide the services 

that Ms. Munlyn had discussed.  But, again, the 

issue of Bright Beginnings is timing, so we're 

desperate to be able to apply for their permit, 

building permit, and get started with our 

construction. 

  Basically, now I'd like to turn it over 

to Eric for him to talk a little bit about the 

licensing and compliance with those requirements. 

Whereupon, 

ERIC COLBERT 

having been previously duly sworn, was called as a 
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witness herein, and was examined and testified as 

follows: 

  MR. COLBERT:  Good afternoon, Ms. 

Chairperson and Members of the Board.  I'm Eric 

Colbert and I live at 3829 Fessenden Street, N.W. in 

Washington.  And one thing I would like to say about 

the building is that I'm very pleased to be involved 

in it because this is a very historic building. 

  It was the first African-American high 

school in Washington and the principal was Anna 

Cooper when it was constructed in 1890.  And as you 

know, the District of Columbia has many public 

schools that are not being used.  So for me to be 

able to see this historic structure being 

rehabilitated and put to such excellent use like 

this is very rewarding. 

  I can also tell you that we have gone 

through extensive effort to make sure that the plan 

complies with all the regulations of the Licensing 

Division.  They have very specific requirements 

about the number of square feet you need per child.   

  You know, it's 35 square feet per child 

if they're above a certain age, and then 45 if below 

that.  There's a maximum number of children that are 

permitted in each room.  The daycare center will 

occupy the majority of the first floor of the 
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building.   

  And I think that's an important aspect 

because it makes it very easy for the children to 

have access to the property.  The remaining space, 

which is colored in here, will be occupied by the 

community services center themselves.  So I think 

they're very compatible uses. 

  On the other side of this, I have a site 

plan which shows you the location of the building.  

And I think it's a perfect location for a daycare 

center because based on my experience of doing a lot 

of community development work, you do need access to 

major roads.   

  You want some visibility for a daycare 

center because when people are coming, you know, 

transportation is certainly an issue for dropping 

off the children.  But the reason that our building 

is so well situated is that it has good proximity to 

New York Avenue which, as you know, is a major 

artery. 

  But, fortunately, the way it's located 

is that it actually fronts on M Street.  And when 

people turn onto M Street, there's actually a very 

reasonable, modest amount of traffic at this point.  

So it's very easy for the buses to pull up and drop 

the children off and for the daycare center to have 
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people there to help them get into the building. 

  And we have made provisions in the front 

yard to have a play area.  There is some parking 

available in the back for staff.  There are -- based 

on the licensing requirements, we are required to 

have eight spaces which are conveniently in the 

back, available.   

  And in addition to that -- we have 

additional spaces on site, beyond the eight.  But, 

also, the community center has made provisions to 

lease a parking lot on the next block that will give 

us 20 additional spaces. 

  MS. KRESS:  Eric, could you address the 

safety of the children in the play area as the 

vehicles might be parking? 

  MR. COLBERT:  Yes.  This drawing --  

  CHAIRPERSON REID:  -- particularly where 

the lay area is.  I wasn't clear on the smaller --  

  MR. COLBERT:  This is the outline of the 

building.  And you're coming -- heading out of town 

on New York Avenue.  And there is a park that's kind 

of a half-circle here.  So you go around that and it 

creates kind of an island that creates a buffer 

between the heavy traffic, and it's very convenient. 

  The cars can pull -- as a matter of 

fact, Henry took this picture around noon on a 
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weekday, and you can see there's ab -- I mean, 

there's a series of pictures, but there's very few 

cars here.  So there is a very extensive amount of 

sidewalk here that we can use to drop off the 

children. 

  And so that -- this is coming up New 

York Avenue, and then you veer off to the right.  

You can go on M Street, and then you have a 

significant amount of area on this block where 

that's really the only use because there is the boys 

club.   

  But these town houses that are on the 

remainder of the block do not face onto M Street.  

They face onto the opposite street.  So we really 

have a lot of potential.  And if there is a 

condition where the street is blocked off because 

they're making repairs or whatever, we have the 

ability to pull the bus into -- it's like in front 

of the boys club.  There is a little parking area 

that we can use to also gain access. 

  And this shows you -- this is the area 

where we anticipate and have plans to put the 

playground area in front of the building.  And one 

thing that someone -- you know, when we were 

reviewing the case we wanted to make sure that you 

realize that we don't feel this would have any 
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adverse impact in terms of noise on the adjacent 

buildings because the boys and girls club here is a 

buffer, and then this opens out onto New York 

Avenue. 

  So we really don't feel -- and then the 

other side you have a church.  So we really don't 

feel that having this would create extra noise or 

any kind of negative impact to the surrounding 

neighbors. 

  CHAIRPERSON REID:  How large is the lay 

area? 

  MR. COLBERT:  The play area is about 

1700 square feet.  This shows you.  There's about --  

  CHAIRPERSON REID:  Is that area that's 

fence, is that what we're looking at? 

  MR. COLBERT:  Yeah.  You can see it 

here.  It gives you an idea.  It's probably about 40 

feet square.  And there's a current fence around the 

property going up to the sidewalk, and we would 

retain that and then put a second taller fence 

within that to provide an extra layer of security 

for the children. 

  MS. KRESS:  And HPRB is reviewing both 

the fence and the play area? 

  MR. COLBERT:  Absolutely.  Yes, because 

of the historic landmark status, everything that we 
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have done here, like the window replacement and any 

improvements have been approved by the Historic 

Review Board. 

  CHAIRPERSON REID:  And you have plans 

for a five-foot wrought iron fence? 

  MR. COLBERT:  Yes. 

  CHAIRPERSON REID:  And that's going to 

go --  

  MR. COLBERT:  There is an existing fence 

at the edge of our property and then it goes along 

the sidewalk.  That's a very decorative iron fence, 

and then this would just go a few feet on the inside 

of that. 

  MR. BOWDEN:  In the photographs that we 

have submitted, the red sign is on a temporary 

fence.  That would go there. 

  CHAIRPERSON REID:  Would you give them 

to the secretary?  While they're coming down, how 

much of the first floor of the building does the 

child development center occupy?  What's the square 

footage, total square footage? 

  MR. BOWDEN:  It's approximately 300 

square feet.  And Perry School's administrative 

offices are approximately 1600 square feet. 

  CHAIRPERSON REID:  Oh, I see, I see.  

Sixteen hundred for the administrative offices and 
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then 7300 for the remainder, and that's the child 

development center.  And what other facilities would 

be in that building? 

  MR. BOWDEN:  Right now we've signed a 

lease on the basement for the clinic with Providence 

Hospital.  Those are the only three leases we've 

signed.  The second floor will house services for 

education, tutoring and mentoring of children from 

ages six to 18.   

  And the third floor will be job 

training, and we are negotiating with a number of 

social services providers to take up that space. 

  MS. KING:  In this photograph, the red 

sign is on what fence? 

  MR. BOWDEN:  It's on a temporary fence, 

construction fence.  And at the bottom of that sign 

is like -- approximately a three-foot wrought iron 

fence. 

  MS. KING:  Oh, that's the historic 

fence? 

  MR. BOWDEN:  Right.  And we will 

maintain that fence, and then directly behind that 

install a new higher fence. 

  CHAIRPERSON REID:  To protect the 

children.  I understand. 

  MR. BOWDEN:  Right. 
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  CHAIRPERSON REID:  Thank you. 

  MR. FOUSHEE:  Excuse me.  Could you 

explain again about the parking that's being 

reserved?  I believe you said there were 20 spaces.  

And would that be for employees or employees and 

visitors or --  

  MR. COLBERT:  Yes. 

  MR. MAZAK:  Excuse me, Eric.  I have a 

letter here that I'm going to introduce into the 

record from Southern Baptist Church.  And Southern 

Baptist Church agrees to make available for the use 

of the Perry School Community Services Center at 

least 20 spaces on vacant land controlled by the 

church along New Jersey Avenue between L Street and 

Pierce Street.  And I have the letter that I will 

introduce into evidence. 

  MS. KING:  As a historic structure, in 

effect, you are not required to provide any parking? 

  MR. MAZAK:  That's correct. 

  MS. KING:  So you're providing 12 on 

site and 20 nearby? 

  MR. MAZAK:  Twenty nearby.  And then 

there's on-street parking, Ms. King, down M Street, 

about a two-minute walk from the site. 

  MS. KING:  Okay. 

  MR. MAZAK:  Madam Chair, the other uses 
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in the building have already gone through BZA prior 

decisions that we cite in our application.  So the 

other thing is, the nice thing is that one of the 

prior decisions does contemplate this as a learning 

-- as a child development area. 

  So it was even back then in the earlier 

opinions contemplated as designated for children, 

which I think is nice to know from years ago, two or 

three years ago. 

  I'd like to introduce now Nate Gross, 

just briefly, to talk about the compliance with the 

zoning regulations. 

Whereupon,  

NATE GROSS 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. GROSS:  Good afternoon, Madam Chair, 

Members of the Board.  I'm Nate Gross, 4424 Alton 

Place, N.W. 

  Several of the specific criteria for 

approval in the regulations have already been 

addressed.  So I'm just going to run through in 

check-list fashion.  205.2, meeting licensing and 

code regulations, that's been discussed.  No 

objectionable traffic condition or safety condition 
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for the children. 

  Approximately half of the children be 

walked to the center by their parents from the 

surrounding neighborhood and the other half arrive 

by bus in a very safe condition, that's already been 

discussed.  I think this compares very favorable 

with your more typical situation where a high 

percentage of parents would be picking up and 

dropping off children in many more vehicles. 

  Parking has just been discussed.  

There's no requirement, but for operational reasons 

the Center is providing actually quite a bit of 

parking.  The buffering of the outdoor play safe and 

surrounding use has been discussed by Eric Colbert.  

It seems to be a very good situation insofar as not 

disturbing any nearby neighbors. 

  The Board -- 205.6, the Board may 

require special treatment by way of design, 

screening and so on.  Our comment is that as a 

historic landmark, it's been subject to exterior 

design review.  The treatment of the fence has been 

reviewed by the Preservation Review Board. 

  Likewise, in terms of the need for more 

buffering, there will be limited vehicular traffic, 

so no particular need there that we would see to 

screen vehicles.  The Applicant is prepared to 
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respond to any proposals by members of the Board if 

you see a need for further screening or buffering.  

But we have not identified any such need. 

  205.7, off-site play area is located so 

as not to endanger individuals in attendance.  In 

this case, given the fact that it's young children, 

there will not be any off-site play area.  It will 

only be the one immediately in front of the school 

that you've seen described. 

  And as to cumulative impact of multiple 

child development centers within a certain radius, 

there is no other child development center in the 

subject square or within one thousand feet. 

  Then you have the government agency 

referral.  And that concludes our review of the 

conditions for approval. 

  MR. MAZAK:  Madam Chairman, that's 

pretty much it on a quick basis.  We tried to 

quickly to give you a sense of the project.  We 

tried to make our submissions as complete as 

possible, and this is simply to give some light to 

those submissions. 

  CHAIRPERSON REID:  Thank you.  It was 

very complete.  One question, though.  There was 

some reference to the drop-off and pick-up.  I would 

like to hear a little more elaboration on that 
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aspect of it. 

  MR. MAZAK:  Absolutely.  And Henry 

Bowden can explain that. 

  MR. BOWDEN:  There is a bus stop area 

that cuts in right about here and goes all the way 

to the corner.  Now, there's --  

  MR. MAZAK:  Tell them where "here" is. 

  MR. BOWDEN:  Right in front of the boys 

club.  This is the boys club.  This perspective is a 

little bit elongated because of the way I took it.  

I'm not a photographer.   

  But as you can see at the corner, the 

bus is -- as you can see at the corner, the bus is 

stopped at the bus zone, but there is still ample 

space to take another Bright Beginnings bus, if we 

wanted to drop off in this location.  Actually, a 

small bus or two cars can fit into this area right 

here. 

  MR. MAZAK:  The idea, Madam Chairman, 

and I think probably -- if Ms. Farber -- the 

intention is to bus 35 children in from, I believe 

it's Southeast.  And they're willing to even bus 

some more children in from other areas.  The 

operating hours are from 7 to 7 p.m.   

  So they have a bus run to Southeast to 

the shelter there to bring them over.  And then as 
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Nate Gross said, a number of them will be walking.  

There is no expected traffic of any type because the 

parents aren't of the population to have vehicles. 

  So the intention is to drop the children 

off, if not in front of the site, as Mr. Bowden 

pointed out, there's a D.C. bus inlay, I guess is -- 

just down right across the alley from this school.  

And that affords very good and safe pick-up and 

ingress and egress from the site for the children. 

  CHAIRPERSON REID:  So is there a staff 

person assigned to --  

  MR. MAZAK:  I think programmatically I 

could -- if someone from Bright Beginnings -- Ms. 

Farber might be able -- she's the executive 

director, and she can introduce herself. 

Whereupon, 

JUDY FARBER 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. FARBER:  I'm Judy Farber.  I'm 

executive director of Bright Beginnings.  And my 

home address is 3203 Holly Berry Court in Falls 

Church.   

  On the bus, there will be a bus driver 

and a bus aide who will always be helping the 
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children get on and off the bus.  And then we will 

have staff from the center who will come outside, 

anywhere from two to three, depending on how many 

children, to bring the children into the center. 

  CHAIRPERSON REID:  Thank you.  Any 

questions? 

  MS. KING:  I have none, no.  It all 

seems quite clear. 

  CHAIRPERSON REID:  Thank you. 

  MR. MAZAK:  Thank you, ma'am. 

  CHAIRPERSON REID:  Government reports.  

There was a report from --  

  MS. KRESS:  There is the one we received 

from the Licensing Regulation Administration which 

imposes the one condition that they wanted to see, 

requiring compliance with the license capacity on 

the number of children that were served, based on 

the actual measurement of available program space by 

the Human Service Facilities Division. 

  CHAIRPERSON REID:  Okay.  And one from 

Historic Preservation.  In regard to the fence, it 

says in part, March 23rd, 1998: 

  "The D.C. Historic Preservation Division 

has examined the plans of the front yard area of the 

school, as proposed by Eric Colbert & Associates, 

for use as an early childhood development center is 
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currently presented to us, and the plan calls for a 

five-foot wrought iron style fence, with at least a 

50 percent open area. 

  "The fence will be placed on the inside 

of the existing original iron fence, which will be 

retained and restored.  The new fence is designed so 

that it will only have minimal visual impact on the 

landmark and would be removed if no longer needed, 

without any damage to the original fence while at 

the same time providing necessary security for the 

children's play area. 

  "We believe the conceptual design for 

the proposed fence is consistent with the character 

of this historic landmark and anticipate approval of 

the construction documents when they are submitted 

for the building permit." 

  Okay.  We don't have --  

  MS. KRESS:  We do have one, also, from 

the Department of Housing and Commercial 

Development.  But --  

  MS. KING:  Community Development. 

  MS. KRESS:  I mean Community 

Development.  But they are basically supporting 

themselves. 

  CHAIRPERSON REID:  If you could just 

summarize it for the record, Ms. Kress, if you 
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would? 

  MS. KRESS:  I think that it speaks for 

itself.  They are supporting the application. 

  CHAIRPERSON REID:  Okay.   

  MS. KRESS:  It's in the record. 

  CHAIRPERSON REID:  All right.  ANC 

report or is there any member of the ANC here? 

  MS. KRESS:  No. 

  CHAIRPERSON REID:  Okay, there is no 

member.  We did have a letter from the ANC. 

  MS. KING:  A letter about the difficulty 

in meeting.  

  MS. KRESS:  It was handed out at the 

beginning. 

  MS. KING:  It was handed out at the 

beginning.  The ANC had difficulty in meeting, but 

the commissioner in ANC 2-C-5, Laverne Thomas? 

  MR. MAZAK:  Lawrence Thomas. 

  MS. KING:  Lawrence Thomas, I'm sorry.  

Has written in support and said that the ANC was 

unable to meet.  So, in effect, Commissioner Thomas 

is testifying as an individual since there wasn't a 

quorum and an official vote. 

  CHAIRPERSON REID:  Those persons for 

this application? 

  MS. KRESS:  And we really request that 
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they not testify. 

  CHAIRPERSON REID:  Because we read the 

record and the record is very constantly in support 

of the application.  Those persons in opposition?  

Being none, we will have closing remarks. 

  MS. KRESS:  Very brief, please. 

  MR. MAZAK:  Madam Chairman, thank you 

very much.  We think it's a net-plus all around.  

Everyone wins.  My only request, again, it says for 

up to 98 children.  So it was anticipated that the 

space couldn't accommodate more than that, so that's 

why the precise number was done, was up to -- was 

using their own standards. 

  If they allowed the children by their 

own square footage standards, we would be allowed, 

if everything works right, up to 98.  Ninety-eight 

would be the absolute max.  So whatever we would 

back off from, you know, if it's less than that, 

that's exactly what it is. 

  And there's absolutely no -- it's more 

important to get the project going and for as many 

children as possible.  But thank you very much.  

You've been very kind. 

  CHAIRPERSON REID:  Are you all ready to 

vote? 

  MS. KING:  I am.  I'm prepared to make a 
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motion, if you wish. 

  CHAIRPERSON REID:  Do you want to make a 

motion? 

  MS. KING:  I am prepared to, if you 

wish.  I move that we accept this application.  I 

think that the Applicants have -- that we grant this 

application.  The Applicants have satisfied the 

burden of proof.  I suggest that we incorporate the 

following conditions: 

  That the facility will be open from 7:00 

a.m. to 7:00 p.m. Monday through Friday; that it 

will serve a maximum of 989 children, with a maximum 

staff of 30 persons, but in no instance will it 

exceed whatever is licensed by the Department of 

Human Services Facilities Division. 

  And that any alterations to the fabric 

of the building or to the front yard will be done in 

compliance with the Historic Preservation Review 

Board. 

  CHAIRPERSON REID:  Okay.  A second? 

  MR. FOUSHEE:  I second. 

  CHAIRPERSON REID:  All right.  All in 

favor, aye? 

  (Vote taken) 

  CHAIRPERSON REID:  Opposed? 

  (No response) 
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  MS. KING:  And a summary order so they -

-  

  CHAIRPERSON REID:  Summary order? 

  MR. MAZAK:  Within two weeks. 

  MS. ROSE:  The staff would record the 

vote as four to zero, with Ms. King, Mr. Foushee, 

Ms. Kress and Ms. Reid to grant the application with 

conditions and the issuance of a summary order. 

  CHAIRPERSON REID:  It has been brought 

to my attention that -- excuse me.  A preliminary 

matter prior to getting started on the next case.  

The Howard University case, Case Number 16330 has 

been -- there has been a request for a continuance 

in that case, a postponement.  Is there anyone here 

for that particular case? 

  MS. GIORDANO:  Yes.  Good afternoon.  My 

name is Cynthia Giordano with Linowes & Blocher law 

firm.  We appeared before the ANC 1-C last Wednesday 

evening and they requested some additional time 

beyond the postponement date that we had requested 

in our letter. 

  And I just wanted to ask if I could 

amend that request for a postponement until the July 

15th meeting of the BZA instead of June 3rd.  And I 

believe there's somebody from the ANC here as well. 

  CHAIRPERSON REID:  Do you have any 
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objection? 

  MS. KING:  I have no objection.  I do 

have a request, however, as I started reading the 

plan. 

  MS. GIORDANO:  We are also producing an 

executive summary. 

  MS. KING:  That's all right.  I want to 

read the whole thing.  I will also read the 

executive summary.  However, I'm going crazy.  I 

know that area slightly.  The maps incorporated in 

the documents that I received have been reduced to 

such a degree that even with a magnifying glass I 

cannot make out any street names. 

  Would you please before the July 15th 

meeting, or whenever we meet, provide us with maps 

that these tired old eyes can understand?  Because I 

understand there's a dispute about borders, and 

we're going to need to understand where the streets 

are and what the metes and bounds are, et cetera. 

  So, please, if we could have -- the book 

is beautiful and the maps are very sexy and it looks 

terrific on the page, but we can't read it 

  MS. GIORDANO:  I understand. 

  CHAIRPERSON REID:  All right.  Unless 

there is an objection, I have no problem with 

granting the postponement until July 15th. 
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  MS. ROSE:  Did you want to start at 9:30 

or do you just want to have it in the afternoon? 

  MS. KRESS:  Do you have anything else on 

the docket? 

  MS. ROSE:  Not yet.   

  MS. KRESS:  So what's your pleasure? 

  CHAIRPERSON REID:  I would think 

starting in the afternoon. 

  MS. KING:  So we will have the whole 

afternoon to have it. 

  CHAIRPERSON REID:  Right, because it's 

going to be quite lengthy. 

  MS. ROSE:  So we will set it for the 

afternoon on July 15th. 

  MS. GIORDANO:  Thank you very much. 

  CHAIRPERSON REID:  Thank you. 

  MS. ROSE:  We are currently on the last 

case of the morning and we'll continue with the 

afternoon agenda after that case.  The last case of 

the morning is 16335, of the Estate of Daniel Terra 

on behalf of Brodsky Real Estate Partners, LLC, 

pursuant to 11 DCMR 3107.2, for a variance from the 

floor area ratio limitation of Subsection 1307.7, 

for construction of a building with retail and 

office space in a WP/C-2A District at premises 2519 

Connecticut Avenue, N.W., Square 2202, Lots 813, 
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114, 155 and 12. 

  Would all persons planning to testify in 

this application please rise to take the oath?  You 

may be seated. 

  CHAIRPERSON REID:  Is there anyone 

requesting party status in this particular case?  

And do you understand and know what party status is?  

Okay. 

Whereupon, 

RICHARD NETTLER 

was called as a witness herein, and having been 

first duly sworn, was examined and testified as 

follows: 

  MR. NETTLER:  Good afternoon.  My name 

is Richard Nettler and I'm here on behalf of the 

Applicant, the Brodsky Real Estate Partners, LLC, 

and the estate which is seeking relief.  I don't 

believe there is any opposition so we will be 

relatively brief. 

  Let me give you a brief introduction.  

This is a project that is seeking to develop a site 

on the corner of Connecticut and Calvert Street, a 

site that's been undeveloped for a substantial 

period of time and on which is located two vacant 

buildings, one of which is a historic building. 

  It's located in the Woodley Park 
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Historic District in the Woodley Park overlay.  And 

there have been a variety of proposals over a number 

of years for this site, none of which have been -- 

gone to fruition.   

  We have had an enormous number of 

meetings with the Advisory Neighborhood Commission, 

with the Woodley Park Community Association, 

resulting in an agreement with the Woodley Park 

Community Association that is pretty extensive and 

that I'm going to submit for the record and which we 

would both be requesting to be made part of the 

order, which provides some assurances to the Woodley 

Park Community Association in terms of the impacts 

of this development that we are proposing. 

  And, actually, in our view it provides 

some significant benefits to the community as well, 

in terms of additional parking, parking that will be 

used, that can be utilized by the area businesses 

and residents, almost twice beyond what is required 

under the zoning regulations, at below market rates. 

  And there are other aspects, including 

limitations on the number of employees that can be 

at the property.  The building itself will 

ultimately be owned and used by the American 

Association of Homes and Services for the Aging, and 

a representative of that association will be 
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testifying as well. 

  Like the application before us, we will 

be asking for a bench decision.  And there will be 

an individual here on behalf of the estate who will 

explain the rationale for that.  I can give you just 

a brief discussion. 

  The estate, which is an enormous estate, 

I think close to a four hundred million-dollar 

estate and encompassing property and assets 

throughout the United States, is being held up by 

this one little parcel of property, unfortunately.   

  And this parcel of property must be sold 

within the next -- and the transaction completed 

within the next two months.  And that requires us to 

obtain your approval for this so that it can go 

forward. 

  We have been before the Historic 

Preservation Review Board, which has given us 

conceptual design approval.  We have been before the 

Commission on Fine Arts, because this is adjacent to 

Rock Creek Park.  You will hear more about that. 

  We have worked with the Park Service as 

well.  There are no objections to the density that 

we are seeking for this site.  And as you will see, 

the density is actually below, significantly below 

what is a matter of right density for the site, but 
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it is above what is under the Woodley Park overlay 

that would allow for an office, commercial portions 

of the site.  And we will get into a discussion of 

that as well.   

  I would like to pass up copies of the 

agreement that we have been asked to be made a part 

of the record.  I have as well letters of support 

from owners of property that are within the 

neighborhood and in close proximity to the site.  

And I believe the Woodley Park Community Association 

will be testifying briefly. 

  And I do have a letter -- if they're not 

introducing it, I have a letter that has already 

been faxed to you which is in support of this.  And 

a representative of the ANC is here.   

  There is a request that the ANC made to 

you to waive their requirements for submitting what 

was going to be an opposition, which I understand 

you'll have representations made in which they are 

going to be reconsidering the matter in light of the 

agreements that have been reached with the Woodley 

Park Community Association. 

  And so I think both of us would be 

asking you to hold off dealing with that letter from 

the ANC.  Let me pass these up and I'd like to go 

forward if that's fine with you. 
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  MS. KING:  Could I make a comment, Madam 

Chairwoman?   

  CHAIRPERSON REID:  Yes. 

  MS. KING:  I think we should take note 

of the fact that this is a historic movement.  For 

the very first time an architect or an attorney has 

certified the relief they need rather than waiting 

for the Department of Consumer and Regulatory 

Affairs to do it.  I congratulate Mr. Nettler on 

being the first person to leap this barrier. 

  MR. NETTLER:  In fact, we had asked the 

-- we have been working with the Department of 

Consumer and Regulatory Affairs and your office to 

make this the first case to do that.  And it is.   

  We hope that process will continue for 

future cases because as you will see, if you look at 

the timing of all of this, it has produced an 

extremely streamlined process that will be 

beneficial to the District and the people who live 

here. 

  I am passing up the copies of the 

agreement and the letters and petitions in support. 

  MS. KING:  In order to save us time from 

reading, since we saw the draft letter, the draft 

agreement in the other package that we received over 

the weekend, are there any substantial changes?  
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Could you simply pass them out to me? 

  MR. NETTLER:  Well, actually, I'm not 

sure that your package did have the draft. 

  MS. KRESS:  No.  That was just handed 

out this morning. 

  MR. NETTLER:  There was supposed to be a 

draft that we were going to provide, but we have 

actually up until late yesterday --  

  CHAIRPERSON REID:  Monday. 

  MR. NETTLER:  -- including that.  So I 

don't think you have a draft. 

  MS. KING:  Oh, I see, okay. 

  MR. NETTLER:  I can give you the basic 

premises, which are a limit --  

  MS. KING:  I had this over the weekend.  

I read every word of it. 

  MR. NETTLER:  I don't know how. 

  MS. KRESS:  You're ahead of us. 

  MS. KING:  Maurice had it as well.  We 

all have it. 

  MR. NETTLER:  You do? 

  MS. KING:  I had it over the weekend.  I 

read it. 

  MR. NETTLER:  Oh.  Well, let me tell you 

the changes, then.  There are increases in terms of 

the number of parking spaces that are provided; 
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there is a limitation -- further limitations that 

were put on the number of employees, so to reduce 

the number of employees and the conditions related 

to that. 

  There are some changes that better 

define the load.  And, actually, as you will see 

from the architect's drawings, you will see a better 

program that has come up for loading issues as well.  

And there is attached to it a letter agreement 

between AAHSA, which will be owning and operating 

the premises, and the Woodley Park Community 

Association. 

  Also, that has even further limitations, 

and for the below-market parking costs as well are 

provided in here.  So they have all, I think, been 

positive changes in terms of the community and all 

ones that will, as it says in the agreement, become 

a part of the records of the Recorder of Deeds and 

will transfer -- will act as a covenant against the 

property. 

  MS. KING:  Okay, thank you very much. 

  MR. FOUSHEE:  I want to find the portion 

that refers to the number of parking spaces. 

  MR. NETTLER:  You will see on page two, 

item three, there's a -- the improvements have both 

a height, the roof structure on-site parking which 
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has a minimal of 45, which is required by the zoning 

regulations.  We will have at least 80 or more, 

which will -- which includes stacking, small compact 

cars, which is included under the regulations as 

well. 

  So, as I said, it's almost twice as many 

parking spaces.  And as it says in other provisions 

of the agreement, below market, at below market 

rate, and significant conditions that are beneficial 

to the businesses and the neighbors in the 

community. 

  Our first witness is Joel Brodsky.  He 

will be brief. 

Whereupon, 

JOEL BRODSKY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. BRODSKY:  Good afternoon.  I've been 

working on this project now for several months, 

going on, I believe nine months, both with 

architects, engineers, historians, the community.  

Quite involved, as Mr. Nettler said. 

  A little background on myself, I've been 

involved in the building development business for 

approximately 18 years, both commercially and 
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heavily involved in residential building.  This site 

has been a very learning experience for me and I 

believe that we'll end up with a great project for 

the community. 

  I really don't have a lot to say.  There 

are a lot of other people here who will testify.  If 

there are any questions that I can answer, please 

let me know. 

  CHAIRPERSON REID:  Thank you. 

  MR. NETTLER:  I told you we'll be brief.  

Sheldon Goldberg is the next witness. 

Whereupon, 

SHELDON GOLDBERG 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. GOLDBERG:  And I, too, promise to be 

brief.  My name is Sheldon Goldberg.  Madam 

Chairperson, Members of the Committee, I'm delighted 

to be here. 

  We are an organization called the 

American Association of Homes and Service for the 

Aging, and we have been in the District for almost 

30 years.  We have always housed ourselves here, and 

it is our interest and hope to stay in the District 

of Columbia. 
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  The majority of our workers are from the 

District and a few, obviously, work in the surrounds 

around the community.  It is our goal to be a good 

neighbor.  What I mean by a good neighbor is that we 

represent over 5200 health care, long-term care 

facilities across the country. 

  Today in America there are a million 

people who are served by our member facilities.  All 

of our members are 501(c)(3) non-profit 

organizations.  They span the depth of all religious 

denominations, churches, organizations, fraternal 

organizations, and even unions sponsor these nursing 

homes, retirement communities and such. 

  And so as we expect them to be good 

neighbors and serve their communities, and some pre-

date the Constitution of serving the people of their 

community, it is also our intent to be a neighbor in 

the community.   

  And so we're really excited about the 

possibility of staying in the District of Columbia, 

designing a building that fits in, and to be a real, 

true, total neighbor within that community.  It's a 

spectacular spot and it's a spectacular 

neighborhood.    And we simply want to be a 

good neighbor in that part of it, and to enjoy our 

lives, our living and our working in being part of 
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that community. 

  CHAIRPERSON REID:  Thank you. 

  MS. KRESS:  We do appreciate --  

  MR. NETTLER:  Richard Keyser is here on 

behalf of the Estate of Daniel Terra, which is the 

owner of the site. 

Whereupon, 

RICHARD KEYSER 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. KEYSER:  Good afternoon, Madam 

Chairperson and Commission.  As Mr. Nettler said, I 

represent the Estate of Daniel Terra, the seller of 

the property.  I've been charged with disposing the 

property for the estate.  This is, as Mr. Nettler 

said, the last asset in the estate which had 

property in the United States and Europe. 

  Unfortunately, an estate of this size 

requires a team of attorneys, and it's gotten -- it 

has been an extensive process to liquidate these 

assets in order to, in essence, pay off certain 

debts to the IRS.  And because of the size of the 

legal team, the trustees have asked us to wrap this 

up as quickly as possible. 

  We met with Mr. Brodsky and Mr. Goldberg 
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and they made a compelling argument for why we 

should give them an extension in order to close on 

this property.  We understand that the Association 

needs to go through its own internal process for 

board approval and for the basic due diligence 

necessary to proceed. 

  Because of who the Association is, the 

estate felt compelled to accommodate them and we've 

provided them an extension through July of 1998.  

I've been authorized not to extend it any further 

and I must wrap this up no later than July of this 

year. 

  CHAIRPERSON REID:  Thank you. 

  MR. NETTLER:  Our next witness is the 

architect, Michael Stevenson, and I have a resume 

that I'll submit to you as well, with an outline of 

his testimony. 

Whereupon,  

MICHAEL STEVENSON 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. STEVENSON:  My name is Michael 

Stevenson.  I'm with the architectural firm of 

Aaron, Krantz, Exit & Kuhn.  We have offices here in 

downtown Washington. 
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  MR. NETTLER:  Before he does that, I am 

proffering him as an expert.  He has been accepted 

as an expert in other process and other boards on 

architecture, and I make that proffer as well today. 

  CHAIRPERSON REID:  Okay.  Have you been 

here as an expert witness before at this Board? 

  MR. GOLDBERG:  No, ma'am. 

  CHAIRPERSON REID:  Okay.  Then we will 

accept you as an expert witness today.  Thank you. 

  MR. NETTLER:  There is always a start 

before this board. 

  MR. GOLDBERG:  This project is 

particularly interesting to us because our firm does 

architect and historic preservation and urban 

design.  And this project has very strong design 

implications in all three of those. 

  It is a really special site which this 

project is proposed for.  It's a triangular, roughly 

triangular shape, corner site at the intersection of 

Connecticut Avenue and Calvert Street right at the 

foot of these two beautiful bridges.  And it's very 

visible as a result. 

  The third frontage oversight is Rock 

Creek Park, right at the top of the hill, a very 

steep slope.  The -- it's also an isolated site.  It 

has no contiguous lots and buildings that would be 
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built against it.  As a result, it's unusual for us 

that it's a site that has no back.   

  It's really three fronts.  So everything 

we're doing in terms of design has to respond to 

that.  It's at the convergence of three very 

different sort of urban conditions.  One is this 

very beautiful residential neighborhood of Woodley 

Park, the second is the commercial development along 

Connecticut Avenue and Calvert Street, and the third 

is the Rock Creek Park itself. 

  Connecticut Avenue is characterized by 

having a variety of building types of different 

heights and styles, with ground floor retail, 

generally offices above.  The views of the site -- 

to the site from the bridges make it a site that's 

going to be highly visible from approaches from many 

directions.   

  Again, it's on the Rock Creek Park, 

which is going to give us an opportunity to have a 

building which is going to be seen from across a 

great distance, as well as up close.  The building 

is at the crown of the hill where the two bridges 

come together and, as a result, it will be something 

that is very prominent in the area. 

  Finally, the Woodley Park neighborhood 

itself gives us a very rich context of architectural 
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detail and character, with a very fine grain, 

pedestrian scale type of development that we think 

is the most appropriate scale for this site. 

  The other determining factor for the 

design of the building is the presence of the 

historic town house that is situated roughly in the 

middle of our site on the Connecticut Avenue 

frontage.  It's a four-story building, really a 

three-story wall with a floor and a roof. 

  The existing building, the height to the 

roof ridge is 45 feet.  The top floor is 35 feet 

above grade.  The building is not in the original 

context in which it was designed because originally 

it was a part of a grouping of buildings.   

  It was a larger villa attached to the 

building facing the Rock Creek, which you could see 

from -- this is the view from the Connecticut Avenue 

bridge looking to our sight.  This is a historical 

photo.  The present situation of the building --  

  MS. KING:  What happened to that other 

building? 

  MR. STEVENSON:  I frankly don't know the 

date that it was taken down. 

  But in the present situation, it is a 

stand-alone, sort of a sliver building, so it's 

still a beautiful enhancing building.  But it's sort 
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of out of context.  It was designed to be seen the 

way it's seen presently. 

  The design we're proposing, as will be 

explained by others, is under the allowed height and 

bulk and FAR restrictions.  Let me just go through 

the basic concepts of it.  It's a corner building 

that abuts the street frontage on Calvert and 

Connecticut.    It steps down towards the 

Park, has a terrace facing the Park with a pergola 

around the perimeter of the site, of the back of the 

site.  There are presently two curb cuts on Calvert 

Street, none on Connecticut.  We are retaining one 

of those curb cuts at the corner furthest from the 

intersection of Calvert and Connecticut. 

  We will be using that curb cut for an 

entrance to below-grade parking and also a loading 

service area.  The second curb cut, which is in the 

mid-block, we're proposing to be closed off and just 

turned into sidewalk. 

  MS. KING:  Excuse me.  While we're on 

that, is there not a bus stop there?  

  MR. STEVENSON:  That's right.  It's 

probably too small, but there's a bus stop right 

here. 

  MS. KING:  Oh, I'm sorry.  Thank you. 

  MS. KRESS:  That's even too small for 
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me. 

  MR. STEVENSON:  I'm sorry.  I didn't 

know the room would be quite this large. 

  Part of the reason for retaining this 

curb cut as opposed to this one is because we are 

making this -- want to make this as pedestrian as 

possible.  We'll have ground floor retail, opposite 

the retail on Calvert, and of course the bus stop is 

there.  So we want that vehicular entrance as far 

away from all that activity as we can make it. 

  MS. KING:  Where would the entrance to 

the building be? 

  MR. STEVENSON:  Well, let me go to the 

first-floor plan.  This is the first-floor plan.  

Again, Connecticut is on the bottom and Calvert is 

here.  The first floor is divided into two parts.  

There is a retail area facing -- that enters off of 

Calvert. 

  Now, that would have one or more 

entrances, depending on the retail tenants.  It 

could be subdivided into small shops, or it may be 

one large tenant.  But at this point we don't know.  

The corner of the site is dedicated to the vehicular 

entrance for the parking, which goes and slopes 

down, goes under the terrace at this point. 

  Then there is a loading area which has 
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all the required components by the zoning ordinance.  

There's a  

10x30 loading berth, a 10x20 service/loading area, 

and a loading platform of over 100 square feet. 

  MR. NETTLER:  Michael, could you explain 

-- the plans that were submitted in the prehearing 

statement, the entrance, as you see it to the 

loading area, has changed.  Could you explain how 

that's changed? 

  MR. STEVENSON:  Yes.  You may have a 

previous generation of drawings, and that showed a 

smaller loading area that did not have as successful 

an access to trucks -- for trucks coming off of the 

drive. 

  MS. KING:  Is that -- the loading area 

isn't covered?  

  MR. STEVENSON:  No. It's open, but it is 

screened from view from Calvert.  So when you look 

at the building it will just look like an opening 

that would typically have a window, except this will 

have some sort of attractive grill work.  And then 

it's open -- it's open air facing the side and the 

back. 

  MR. NETTLER:  Is that essentially tucked 

away behind the facade? 

  MR. STEVENSON:  It's behind the facade, 
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and the building continues above it as well. 

  MS. KING:  Oh, I see, okay. 

  MR. STEVENSON:  So that's the Calvert 

Street frontage.  We are trying to use the town 

house in a way that makes it integral to the project 

and it's not just the facade we're going to gut.  So 

as part of that goal, we want to use the town house 

as the entrance for the association.  So that 

building will take on more significance.  It's not 

just kind of a stage set. 

  MS. KING:  Will taxis be able to stop 

there to discharge passengers or will they have to 

go around the corner? 

  MR. STEVENSON:  They'll have to go 

around.  That's a right-turn lane off of 

Connecticut.  You can't stop there. 

  MS. KING:  So nobody draws up in front 

at the main entrance of the building and gets out of 

their taxi or their car or their limo? 

  MR. STEVENSON:  Well, most of the -- in 

terms of employees, very few of them will drive and 

park below, and they have direct access to the 

elevators.  And most others will be coming from 

Metro, so they'll be walking along the sidewalk. 

  This -- the remainder of the ground 

floor area is for the association use, and then 
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facing onto Rock Creek there's a large terrace.  And 

then the area of the ground floor is just over 

10,000 square feet.  The upper two floors are pretty 

much identical to one another. 

  They're approximately 9000 square feet 

and they are totally for association use.  Again, 

the town house is retained as an integral part of 

the entire plan.  The lower three levels are 

parking.  And as you can see, it is an unusual 

shape.   

  It's very irregular.  And we're trying 

to get as many spaces in as we can.  It's a vital 

interest in the neighborhood.  And aside from its 

shape, the other constraint is the town house which 

we're having to support and, at the same time, allow 

access underneath.   

  So we came up with a design where we can 

support it and then excavate under and between the 

supports and allow for parking and circulation 

below.  At the present stage of design, we are 

confident we will get at least 80 spaces.  And 

depending on other factors, such as mechanical 

spaces, we may even go up from there. 

  The elevations, which are still in the 

conceptual stage, we've also had presentations with 

HPRB and ANC and the community association and we'll 
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continue to develop along with them; but the basic 

idea, though, is that on Calvert Street we're 

picking up this town house module, about a 30-foot 

width, articulating the facade into vertical bays 

with the retail frontage on the ground floor and 

then tall windows above in a masonry wall. 

  The corner treatment is fairly 

restrained, which is very much in the character of 

the corner buildings in that area.  They don't have 

turrets or any kind of real extravagant 

architectural treatments.  And then on the other 

side facing Connecticut, the whole idea is to really 

let the town house be the main feature. 

  And the new building will also be very 

restrained and sort of a supporting element to the 

town house.  We have a massing model, which I'll 

just put on the table.  Should I put it up there? 

  CHAIRPERSON REID:  Yes.  Put it on up. 

  MR. STEVENSON:  All right.  This is 

Connecticut running in this direction, Calvert 

Street.  Maybe if I rotate it, it will be a little 

easier to see.  Okay, you're coming from downtown 

now, right. 

  These are the commercial buildings on 

Connecticut, turning the corner at Calvert.  These 

are town houses, now converted into commercial use.  
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These are these typical kind of chamfered corners, 

very simple type of corner treatment. 

  Our building is three-story.  As you can 

see, it stays below the height of the existing 

building.  We're also at a maximum height; we're 36 

feet on our building.  The zoning -- the overlay 

provides for 40.  And along the park we've stepped 

down in the massing and articulated it more as kind 

of a park architecture element with a rigola 

feature. 

  And the ramp, you can see here; comes 

around off of Calvert and then goes and curls down 

behind the building.  We're trying to keep that as 

down -- downplay that as much as possible. 

  MS. KING:  Who owns this?  I know this 

is where the street comes up from Rock Creek Park.  

Is this National Park Service? 

  MR. STEVENSON:  The street comes here. 

  MS. KING:  Oh, that's right. 

  MR. STEVENSON:  I can't answer that 

question.  Do you know if the opposite side of the 

intersection is Park land? 

  MS. KING:  Who owns the corner just 

beyond, between Connecticut and the Shoreham?  Who 

owns this land? 

  MR. NETTLER:  It's Park land. 
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  MS. KING:  Sorry about that. 

  MR. STEVENSON:  So, just in summary, 

we're trying to design a building that we think is 

contextually appropriate and does not overwhelm or 

diminish the historic significance of the town 

house, that maintains the scale of the neighborhood, 

and promotes a pedestrian type of character and use 

for the area. 

  The grand total area of the building 

floor area is 30,300-some-odd square feet, which is 

under the 1.8 FAR which we're seeking of 30,370, 

which is way under the 2.5 maximum bulk allowed by 

the -- allowed by zoning.  So this is where we are 

in design right now. 

  MR. NETTLER:  Any other questions for 

Mr. Stevenson?  Okay.  Marty Wells.  Mr. Wells is a 

traffic consultant who has appeared before you 

before and has been accepted as an expert in his 

field.  And we would ask him to be accepted again as 

an expert. 

  CHAIRPERSON REID:  He has appeared 

before? 

  MR. NETTLER:  He has. 

  CHAIRPERSON REID:  Okay, certainly. 

Whereupon, 

MARTIN WELLS 
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having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. WELLS:  Thank you.  My name is Marty 

Wells.  I'm president of Wells & Associates.  Our 

offices are at 1420 Spring Hill Road in McLean, 

Virginia.  My home address is 4504 North 38th Street 

in Arlington. 

  I was requested to analyze the traffic 

and parking impacts of this proposed office/retail 

project.  Indeed, that's what I did.  We looked at a 

development program of just over 23,000 square feet 

of office space that would be occupied by AAHSA, and 

some forty-eight hundred, seventy-one square feet of 

ground-level retail space. 

  We analyzed the traffic impacts of that 

and parking impacts of that program, as well as some 

alternatives as a matter of right, a residential 

development, which we estimated at about 44 

apartments, and the same ground level retail that's 

at a 2.5 floor area ratio. 

  We also compared that with the matter of 

right retail development of about 16,872 square 

feet.  That's a 1.0 floor area ratio; as well as 

possible reuse of the currently vacant bank building 

for retail use. 
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  We do know from actual experience with 

AAHSA and downtown and the surveys that AAHSA has 

taken of its own employees that the majority of the 

employees take Metro.  They commute by transit, 

which is a good thing.  Those who commute by 

automobile, there's a lot of car-pooling. 

  And the current demand for parking at 

their current location is about ten parking spaces.  

We've assumed at this location that the demand would 

be more on the order of about 15 parking spaces.  

And, indeed, AAHSA has committed to limiting their 

parking demand to that amount. 

  If we assume that all of those who 

drive, drive within the peak hours here, that would 

be about 15 or so peak hour trips.  That is less 

traffic for that office component than would be 

generated if the existing 6000 square foot, more or 

less, bank building was occupied, let's say for sake 

of example, a video rental store. 

  If we take together the office component 

and the retail component, those two components would 

generate about 26 a.m. peak hour-peak direction 

trips, about 35 total, in's and out's.  In the p.m. 

peak hour it would generate about 46 peak hour-peak 

direction trips, or about 87 in and out. 

  In terms of comparing those amounts of 
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traffic with the matter of right residential use, 

it's about the same number of peak hour trips.  It's 

fewer trips than the matter of right retail use.  

Not many fewer in the morning, only three fewer, 

about eight percent fewer in the morning, but a more 

significant reduction in the afternoon.  About 58 

fewer trips.  That's about a 42 percent reduction. 

  So, in conclusion, on that aspect of the 

number of trips that would be generated by this 

development at full occupancy, we think it's a 

fairly modest number of trips.  Now, we can look at 

that in several different ways. 

  In terms of trip generation, it's less 

than one trip per minute in the morning.  That's not 

many.  It's about 1.3 trips per minute in the 

afternoon.  Or if you look at that in terms of how 

many trips would go through the Connecticut-Calvert 

intersection, that's about one trip every signal 

cycle.  The signal cycle there is about 80 seconds.   

  I know this is pretty dry stuff, but ... 

  (Laughter) 

  MR. WELLS:  But in terms of -- I could 

go on and on here, if you care for me to do that. 

  (Laughter) 

  CHAIRPERSON REID:  Just summarize. 

  MR. WELLS:  In summary, it's very few 
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trips and will have, in my opinion, an insignificant 

traffic impact on the community.  Parking, let me 

just say a couple of things here.  I think we're not 

part of a parking problem in this neighborhood.  

We're part of a parking solution. 

  The code requirement is for a minimum of 

45 spaces.  As Michael has indicated, about 80 

spaces would be provided.  Fifteen of those would 

serve the AAHSA office workers.  The rest of the 

spaces would be available for retail employees, 

clients, customers, both for this project as well as 

for the overall neighborhood. 

  So some of those folks, as you know, who 

circulate around the neighborhood looking for that 

vacant curb parking space that isn't there, they'll 

have a place to park instead.  So that will improve 

the parking conditions in the area, as well as the 

traffic conditions in the neighborhood. 

  And that concludes my presentation. 

  MS. KING:  What are the hours of 

operation of the parking facility in the building? 

  MR. NETTLER:  That's actually part of 

the agreement.  We will be extending those hours way 

beyond the office use.  I think you'll see in the 

agreement it's until 1:00 a.m. 

  MR. WELLS:  I believe there are hours 
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that are maximum hours, and I believe the Applicant 

has agreed on the traffic and parking aspects. 

  MS. KING:  And there will be somebody in 

attendance at the parking facility at all times that 

it's open? 

  MR. WELLS:  That's correct. 

  MR. NETTLER:  And we are also looking at 

additional traffic measures to ensure that whatever 

traffic that comes out of the building doesn't go 

off into the residential neighborhood.  And we're 

going to be working with Mr. Wells to do that. 

  MS. KING:  There are already some 

restrictions on that. 

  MR. NETTLER:  That's right. 

  MS. KING:  I would like to ask you, as a 

traffic expert, I am troubled by the entrance being 

in the town -- I think aesthetically it's lovely to 

have it in a town house on Connecticut Avenue.  But 

I wonder what the -- I mean, I think it's 

unreasonable to say that nobody is going to go up 

outside of that building and want to come in. 

  MR. WELLS:  I'm sorry, I'm not following 

that. 

  MS. KING:  What you have is -- just as 

you exit the Calvert Street Bridge, on the right-

hand side you're going north.  You have the entrance 
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to this building, which is not only going to have 

people who are -- 15 people who are going to drive 

into -- 15 vehicles driving into the basement 

parking, where presumably they go up stairs or an 

elevator or both. 

  But the main entrance to this building 

is planned to be on Connecticut Avenue.  From a 

traffic point of view, given the traffic as it goes 

north across the Calvert Street -- not Calvert 

Street Bridge but Connecticut Avenue Bridge coming 

up to -- I can't remember what dignitary it's named 

after, but you know what I mean. 

  MR. NETTLER:  Taft.  President Taft, 

yes. 

  MS. KING:  The Taft Bridge.  Just as you 

exit the Taft Bridge and come to that busy 

intersection is an entrance to a building. 

  MR. WELLS:  A pedestrian entrance. 

  MS. KING:  There appears to be no curb 

cut where a taxi or two can come off and discharge 

their passenger and then get back into the traffic 

pattern.  That gives me some concern.  I'd like to 

hear your professional judgment on that. 

  MR. WELLS:  The Taft Bridge is a four-

lane bridge.  There are two lanes --  

  MS. KING:  I know. 
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  MR. WELLS:  -- going into town, two 

lanes coming out of town.  As you travel northbound 

on the bridge, Connecticut Avenue actually flares 

out to three lanes.  There is a right-turn lane, a 

through lane, and then a lane in which you can enter 

turn through or turn left onto Calvert. 

  My experience with taxicabs is that they 

stop at any curb they choose to, to let our their 

passenger.  It is conceivable and, undoubtedly, it 

would happen from time to time that a cab would use 

that right-turn lane as a -- as a lane to stop in 

and discharge their passenger or pick up a 

passenger. 

  That would be -- that would not encumber 

either of the two through lanes in the northbound 

direction.  I don't think that's a bad thing.  I 

don't think that's a bad thing.  So the right-turn 

lane, in effect, could be used from time to time by 

a taxicab. 

  In terms of the entrance, in terms of 

the building entrance being on Connecticut Avenue, I 

think that would be used primarily by employees who 

would use Metro.  As you know, Metro is on the west 

side of Connecticut Avenue. 

  MS. KING:  But, presumably, an 

association like this has visitors and people who 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

are not employed who will come not on Metro, not on 

buses, not in their private cars, but will --  

  MR. WELLS:  Well --  

  MS. KING:  -- through the front door.  

And presumably the address, which is much more 

prestigious, is going to be a Connecticut Avenue 

address.  But you don't feel that that's a serious 

concern? 

  MR. WELLS:  I do not consider it's a 

serious concern, particularly since you have that 

right-turn lane there. 

  MS. KING:  Thank you. 

  MR. NETTLER:  And let me follow up on 

that.  If you were told that there was on average 15 

people who come to the site, who come to AAHSA and 

they do not come during the rush hours, is that also 

consistent with your view that it would not create a 

traffic problem if they stopped off on Connecticut 

Avenue? 

  MR. WELLS:  Yes.  That's consistent. 

  MS. KING:  Thank you for asking my 

question. 

  MR. NETTLER:  I try to be helpful.  Our 

last witness is Ellen McCarthy. 

  CHAIRPERSON REID:  I think Mr. Foushee 

has a couple of questions. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  MR. FOUSHEE:  In one of the reports 

submitted to us, on page seven there is a section 

about mitigating actions.  And I'm wondering -- it 

starts off, "These findings have no significant 

impacts.  Notwithstanding, several actions may be 

taken to mitigate side traffic impacts." 

  And I'm wondering if any of these 

mitigating actions are included in the agreement 

that we received today. 

  MR. WELLS:  Yes.  I'm not sure the 

signage action is included n the letter agreement. 

  MR. FOUSHEE:  I was actually focusing 

much more on the issue of current employees who take 

other modes of transportation other than --  

  MR. WELLS:  I believe that's addressed 

in the letter agreement, too. 

  MR. FOUSHEE:  Okay.  And charging at 

market rate? 

  MR. WELLS:  That's definitely included 

in the letter agreement. 

  MR. NETTLER:  Below market. 

  MR. WELLS:  Below market for -- market 

for employees, below market for non-employees. 

  MR. FOUSHEE:  The second one is, in your 

judgment do you think that the turning radius to get 

into the site as well as the curves going around and 
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down into the parking areas are adequate --  

  MR. WELLS:  They appear --  

  MR. FOUSHEE:  -- for trucks as well as 

cars? 

  MR. WELLS:  They appear to be adequate 

to me.  As this goes through more detail design 

steps, that should be addressed along the way, also. 

  CHAIRPERSON REID:  For traffic as well 

as vehicles?  

  MR. WELLS:  For the -- we would have to 

ensure that trucks could indeed maneuver in and out 

of the bays that are provided on the plan.  Yes. 

  MR. NETTLER:  If you want him to, the 

architect could answer that question.  But we have 

looked at the turning radius to make sure it is 

consistent with the requirements. 

  Ms. McCarthy is our last witness.  She 

has been accepted as an expert in urban planning 

before. 

  CHAIRPERSON REID:  We are very familiar 

with Ms. McCarthy. 

Whereupon, 

ELLEN McCARTHY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 
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  MS. McCARTHY:  Good afternoon, Madam 

Chairperson and Members of the Board.  In the 

interest of you being able to finally have lunch, 

and given that we don't have any opposition, let me 

try to be very proof.  You have my more detailed 

testimony in front of you, so let me just hit the 

essence of what we need to talk about in terms of 

the variance. 

  First of all, the variance request, as 

you know, is only for .8 over the 1.0 limit that 

would normally apply on the site for commercial 

density.  But it still is well within the 2.5 that 

would be the total umbrella density for the site.  

We're talking about a total of only 1.8 FAR. 

  In terms of the tests that we need to 

meet for this variance, as you know, we need to talk 

about uniqueness of this site.  I think that it's 

really clear for anybody that knows Woodley Park 

that between the combination of the vacancy of the 

site, the shape, the topography, the very limited 

access because the overly prohibits you from having 

any sort of driveway off of Connecticut Avenue. 

  So you've got this historic building 

that you've got to retain that's on Connecticut, but 

you're not allowed to access from Connecticut.  On 

the other hand, you can't do any new curb cuts 
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either, even on Calvert Street.  So you've got to 

use the old curb cut, but you have no rear vehicular 

access because you've got the Park back there. 

  You abut Rock Creek Park, so you can't 

add any additional property.  You've got this 

historic building that has to be retained that's 45 

feet, but you've got a site -- a height restriction 

within the overlay of over 40 feet. 

  You're covered by the Woodley Park 

Historic District, the Woodley Park Overlay 

District, and you're the only property in the 

vicinity that's covered by Ship's Dead Loose, and 

you're isolated from all the other retail in the 

area, but you have a retail requirement on your 

site. 

  MS. KING:  Is this uniqueness ---- ? 

  MS. McCARTHY:  You know, Mr. Nettler and 

I have had some discussions about the fact that it's 

very hard to distinguish between the uniqueness and 

practical difficulty on this site because they're so 

closely related.  But at least we don't have to 

worry in this case about nexus between the 

uniqueness and the practical difficulty because we 

have both. 

  MS. KRESS:  Well, at least you've given 

us some humor. 
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  MS. McCARTHY:  Which is really good 

because at least you're not falling asleep during 

the presentation. 

  And there's a much longer discussion in 

my testimony about the fact that the major practical 

difficulty here -- well, there are several practical 

difficulties.  But one of the clearest is you cannot 

matter of right density on this site because to do 

the matter of right density you'd have to have up to 

2.5 FAR residential, but you can only use 60 percent 

lot coverage because of the zoning. 

  If you do residential, normally you 

could make that up by making your building higher.  

But you can't in this case because you've got a 40-

foot height limit.  Even under the 40-foot height 

limit, you might normally be able to get at least up 

2.4, if not up to 2.5, except for the fact that 

you've got this historic building that has very tall 

ceiling heights. 

  So if you're going to match the ceiling 

heights on that, which you probably will have to do 

in order to make it all the way through Commission 

on Fine Arts and Historic Preservation Review Board, 

you can do a maximum of 1.8 FAR. 

  If you did that all in residential, 

there's just no way to offset the cost of three 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

underground parking levels, shoring up an historic 

building underneath that site and going down on this 

kind of a slope to get your three underground 

parking levels. 

  But if you don't have the underground 

parking, you're probably not going to pass muster 

with the Commission on Fine Arts.  And you certainly 

won't be welcome in the neighborhood if you're 

trying to put a building in without putting in 

substantial underground parking. 

  So you have this variety of factors 

which makes the cost of developing the site very 

high, but which limit the achievable density.  In 

this case, we have really a perfect match because 

even with a regular commercial tenant, if we were 

talking about a regular office tenant, we might have 

a hard time making the economics work. 

  The saving grace in this case is because 

AAHSA is used to providing tax refinancing for its 

non-profit members, it has access to the capital 

markets for -- through tax-exempt bond financing.  

So they can finance this at a very favorable level. 

  And we are just at the right period of 

time in the bond markets where that's possible.  At 

another point in time, we probably just because of 

the financing rates and the very high construction 
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costs on this site, would not be able to do 

something which is at all as low impact on the 

community as what we are talking about at this 

point. 

  In fact, near as we could tell, the only 

other possible use that might work on this site was 

somebody who come in, leave everything in place, re-

use the existing bank building for a very high 

intensity retail use, like a video store or a 

convenience.   

  But then the parking disruption and the 

amount of that traffic that would be occurring at 

night would be something that would be, I think, 

extremely difficult for the community.  So I think 

what we have been able to do is put together a 

project which really will be uniquely suited for 

providing something attractive instead of a vacant 

eyesore that's been there for a long time; and, yet, 

something that's very compatible with the rest of 

the neighborhood. 

  Which brings me both to the adverse 

impact, because I think we've seen from the traffic 

and the fact that this is -- both of the uses we're 

talking about are permitted uses and they are very 

compatible with the character of the neighborhood.   

  And the scale of the building is 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

compatible and, in terms of parking and traffic, we 

may actually be helping in that score because of the 

underground parking and the agreements we expect to 

have with the restaurants in the neighborhood, which 

will keep people from circulating through Woodley 

Place and some of the other nearby roads, looking 

for on-street parking. 

  In terms of the integrity of the zone 

plan, then, which is the last major issue, I think 

you're familiar with the purpose of the Woodley Park 

overlay, which was basically created out of the fear 

of trying to avoid canyonization, trying to avoid 

the kind of excess density that we've seen in places 

like Van Ness. 

  First of all, just in terms of scale, 

we're talking about 1.8 FAR here, not the 6 and the 

7.5 and the 8.5 FAR that you see in some of those 

far more inappropriate developments on Connecticut 

Avenue around Metro stops. 

  It was also a very important thrust of 

the overlay to keep the integrity of the 

neighborhood shopping district.  And we are, by 

incorporating that retail on the ground level, 

attempting to make sure that we do have that 

continuous retail on the ground floor. 

  And the last thing is to note that 
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really what we are doing on this site, although it 

is over what the matter of right would be for 

commercial density on the site, it's nothing 

different than what exists immediately across 

Calvert Street, where you have retail on the ground 

floor and then you have office space above that. 

  And it's at a scale that's lower even 

than the five or six-story apartment building that 

is across Calvert Street, diagonally across Calvert 

Street from the Site.   

  So I think what we're talking about 

basically is something that meets the uniqueness 

test, it meets the test of no adverse impact on the 

neighborhood, and it certainly does not have an 

adverse impact on the zone plan and it's consistent 

with the comprehensive plan. 

  I'd be happy to answer any questions. 

  MR. NETTLER:  That concludes our 

presentation except for one concluding remark after 

everyone else is finished. 

  CHAIRPERSON REID:  Thank you.   

  MR. NETTLER:  Thank you very much. 

  CHAIRPERSON REID:  Now, government 

reports.  I don't think we have any government 

reports here, do we?  Okay.  ANC, there was not -- 

is there -- I'm sorry, there's an ANC 
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representative? 

Whereupon, 

PATRICIA WAMSLEY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. WAMSLEY:  This is just to 

reemphasize that this ANC will revisit this case 

because the agreement is now in place.  And it is 

likely that we will withdraw our opposition.  It's 

been a very hard, long fight.  Everyone has given a 

little to try to get to this point. 

  We held a special meeting to deal with 

this case and two others on the 8th of this month.  

So that you know that this agreement came together 

in exactly one week's time.  I'm very proud of 

everyone that has worked on this.  I know how much 

they've given.  Thank you. 

  MS. KRESS:  We have not accepted your 

report. 

  CHAIRPERSON REID:  That's exactly where 

I was going.  You had requested a waiver of the 

rules in order for you to have your report 

submitted.  And we so waive the rules. 

  MS. WAMSLEY:  That's right. 

  MS. KRESS:  Do you still want us to 
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waive and to accept that report, which is a denial?  

Or would you rather just speak for the ANC right 

now? 

  MS. WAMSLEY:  At this juncture, I cannot 

waive that report.  We need, as you know, to have --  

  CHAIRPERSON REID:  Have a full body. 

  MS. WAMSLEY:  -- an official public 

meeting.  And that will not be until a bit later 

this month. 

  CHAIRPERSON REID:  But you're just going 

on record and saying that you all have come to some 

type of agreement and it will be submitted? 

  MS. WAMSLEY:  Right. 

  CHAIRPERSON REID:  Okay. 

  MS. PRUITT-WILLIAMS:  Excuse ma'am.  For 

the record, could you give your name and address? 

  MS. WAMSLEY:  Patricia Wamsley.  2414 

39th Place, N.W. 

  MS. PRUITT-WILLIAMS:  Thank you. 

  CHAIRPERSON REID:  So we won't --  

  MR. NETTLER:  If I might respond to 

that, what I'm suggesting and I talked about this 

with Ms. Wamsley, is simply postpone acting on the 

request for the waiver since she doesn't want to be 

cross-examined by me and we don't want to lengthen 

this process.  And we know that -- at least I think 
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we hope we all know where we're going on this as 

well. 

  MS. KING:  Richard, what impact does 

that have on our doing a bench decision today? 

  MR. NETTLER:  I believe that you could 

issue a bench decision and actually make a summary 

order depending upon -- consistent with receiving a 

formal letter from the ANC that says what you just 

heard Ms. Wamsley say. 

  MS. KRESS:  Have we done anything like 

that before? 

  MR. NETTLER:  Well, this is the first 

time we're using the self-certification process.  

There is always --  

  CHAIRPERSON REID:  Ms. Rose may have 

some -- In my experience, we haven't.  And that's 

why I was asking you. 

  CHAIRPERSON REID:  Ms. Rose --  

  MR. NETTLER:  Actually, that's not true. 

  CHAIRPERSON REID:  -- do you know if 

we've done that before? 

  MS. PRUITT-WILLIAMS:  We were discussing 

it among ourselves.  Would you repeat the question? 

  MS. KRESS:  I wanted to hear his answer. 

  CHAIRPERSON REID:  Go ahead. 

  MR. NETTLER:  Actually, there have been 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

situations where you've done that, where the -- 

because of the time frame that's involved, where the 

ANC has acted on something and -- and there has been 

suggestions that the parties try to work something 

out even by yourselves. 

  There have been instances, and I can't 

recall a recent one, but --  

  MS. KRESS:  But not after we've made the 

bench decision.  If we so choose to do that? 

  MR. NETTLER:  If you so choose to do 

that.  I think that as both of us would agree, it's 

-- getting into the substance of that ANC report and 

us responding to it all is really not in the best 

interest of your time or our time at this point. 

  MS. KRESS:  So are you recommending that 

we do accept it into -- since it was late? 

  (Simultaneous comments) 

  MS. KRESS:  I'm confused. 

  CHAIRPERSON REID:  Okay.  

  MS. PRUITT-WILLIAMS:  Ms. Wamsley has 

the authority to not ask for the waiver since it's 

already been asked. 

  CHAIRPERSON REID:  I don't think she 

does.  I think we have to act on it.  Coming from 

the full body of the ANC --  

  MS. KRESS:  She could have been given 
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the authority, but she has said she doesn't have it. 

  MS. ROSE:  That's my understanding. 

  MR. NETTLER:  Then what I might suggest 

is to grant the waiver and give it the weight that 

you think is appropriate, given what Ms. Wamsley has 

just testified that the ANC is interested in doing.   

  As you'll see from the preamble to the 

document, it was a -- the discussion follows from 

the fact that no agreement had been reached at the 

time of the ANC meeting.  I could go into the 

discussion that the ANC makes of the other issues, 

which --if you would like to hear that.  But --  

  MS. KRESS:  I don't think we need to 

hear it.  I'm just trying to figure out the best way 

to --  

  MR. NETTLER:  That may be an --  

  MS. KRESS:  -- handle that. 

  MR. NETTLER:  -- easier way of doing 

that. 

  MS. KING:  I think perhaps a way we get 

out of this is we refuse to waive our rule -- waive 

to receive it.  It's my ANC, so let me --  

  (Laughter) 

  MS. KING:  I doubt very seriously that 

ANC 3-C is going to go against a signed agreement 

negotiated by the Woodley Park citizens.  And so I 
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think that perhaps we can just determine that there 

was no timely opinion received from the ANC and that 

we, therefore, don't have to consider the --  

  (Simultaneous comments) 

  MS. KING:  At the same time recognizing 

that at this point on the record that Mrs. Wamsley 

and Mr. Mendelson and the other members of my ANC 

have in fact done their job and done it superbly 

well.  But do they insist that we have that on 

record in order to slow the process, or could we not 

have a bench decision today, in your personal 

opinion? 

  MS. WAMSLEY:  In m,y personal opinion, 

you cannot really have a bench decision today 

because you need to get this further official 

document from the ANC if you were going to --  

  MS. KRESS:  We do not need to have it. 

  CHAIRPERSON REID:  Well, can we question 

--  

  MS. KRESS:  I mean, you can request us 

to do that.  But what I'm saying --  

  MS. WAMSLEY:  That's all that is. 

  MS. KRESS:  -- we don't need to have -- 

we don't have to have that. 

  MS. WAMSLEY:  I know. 

  MS. KING:  But you want us to? 
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  MS. WAMSLEY:  I'd like this body to say, 

although I'd like to see a further official 

document, I don't care about it. 

  MS. KING:  How soon could you get it to 

us? 

  CHAIRPERSON REID:  No, no.  Could we 

just simply say that --  

  MS. WAMSLEY:  To tell you the truth --  

  CHAIRPERSON REID:  -- say that if we do 

render a decision today that it could -- we could 

have a condition wherein they would have to submit 

the agreement, the written agreement signed by both 

entities by a date certain.  Could we do it like 

that? 

  MS. ROSE:  Well, what difference would 

it make if your decision is supposed to be based on 

the record? 

  MR. NETTLER:  If I might comment on 

that? 

  MS. KRESS:  Yes, I'd like to hear yours. 

  MR. NETTLER:  I think Ms. King is 

probably correct in the -- if you look at precedent 

in terms of how we approach it, which is simply over 

our -- consistent with our objection, don't waive 

their time requirements for filing the report. 

  The ANC did not -- had asked me to take 
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them off of the agreement, didn't want to be a party 

to the agreement.  So it really wouldn't, I think, 

be beneficial for us to actually go back to the ANC 

to do that when they didn't want to be a party to 

the agreement. 

  But if you accept Ms. King's 

recommendation, then you go forward and take what 

action you need, without having to wait for anything 

to happen. 

  MS. KING:  I'm reluctant at any time to 

say that we will not make every accommodation for an 

ANC in order to hear what they have to say and to be 

in a position to give it great weight.  However, I'm 

aware that this -- because I've driven by it a ga-

zillion times a week for the last 19 years that this 

has been a property that has been in decline for 

years. 

  And there is a question of the estate 

needing to dispose of it before July or else the 

whole deal is off.  And so what -- what is the time 

implications of our delaying until our next public 

meeting, making an official decision and could -- 

when is that going to be? 

  MS. ROSE:  May the 6th. 

  MS. KING:  Pardon? 

  MS. ROSE:  May the 6th is the meeting 
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date. 

  MS. KING:  Can ANC 3-C give us something 

by May the 6th --  

  MS. WAMSLEY:  Yes. 

  MS. KING:  -- in time for us to --  

  MS. WAMSLEY:  Yes, because our next 

official meeting is the -- well, whatever the fourth 

Monday of this month is, that's our ANC meeting. 

  MS. KING:  The 27th? 

  MS. WAMSLEY:  But that's definitely in 

April and obviously before -- it will be tight. 

  CHAIRPERSON REID:  And you'll be able to 

submit to us the agreement that you all have? 

  MS. KING:  Or their opinion or whatever. 

  CHAIRPERSON REID:  Well, whatever the 

position of the ANC is by that time? 

  MS. WAMSLEY:  Yes. 

  MS. KRESS:  I'd like to ask Richard, is 

that a problem if we wait until May 6th? 

  MR. NETTLER:  As long as we can get a 

summary order with that, it should -- excuse me.  It 

causes a problem both with the financing and the 

estate. 

  MS. KING:  Pardon? 

  MR. NETTLER:  It does cause a problem 

with both the financing and the estate. 
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  CHAIRPERSON REID:  Which is? 

  MR. NETTLER:  They have to have a 

decision now so that they can process this. 

  MS. KING:  They would prefer to have a 

decision now? 

  MR. NETTLER:  Yes, they would. 

  MS. KING:  We don't accept "have to." 

  MR. NETTLER:  They need to have a 

decision now. 

  CHAIRPERSON REID:  Ms. Rose, did you not 

say that it has to be based on the record for a 

summary order,  so therefore, we can't. 

  MS. KRESS:  We'd have to leave the 

record open, as far as I'm concerned, to receive 

this. 

  CHAIRPERSON REID:  That's what I said at 

first.  But then Ms. Rose said that that means --  

  MS. ROSE:  No.  I was saying that if 

you're going to make a decision today and then leave 

the record open for some additional submissions, 

your decision wouldn't be based on the full record. 

  MS. KRESS:  Exactly.  I agree. 

  MS. ROSE:  Usually, you get all of --  

  CHAIRPERSON REID:  It would have to be 

on the full record. 

  MS. ROSE:  Usually we get all --  
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  MS. KRESS:  That's my opinion. 

  MS. ROSE:  -- documents in and then make 

a decision. 

  MS. KRESS:  Absolutely.  I have never 

been in the position of where we've made a decision, 

left the record open, gotten more information, and -

-  

  MS. KING:  No, we can't do that. 

  (Simultaneous comments) 

  MS. KING:  So what we have to decide is 

whether we're going to make a decision on what we 

know to date, or if we're going to postpone until 

the 6th of May in order to have a submission from 

the ANC.  Well, I could go either way. 

  CHAIRPERSON REID:  Well, I think that 

given the fact that we -- based on what we've been 

given here and the need for expediting this 

particular case, as well as the fact I think we're 

pretty, pretty much confident that there is no 

opposition any longer from the ANC; and with that in 

mind, perhaps we can dispose of this today under 

those circumstances. 

  And that we certainly are acknowledging 

the fact that the ANC representative has come in and 

has proffered their position to us and, therefore, 

given the great weight which it is entitled, and 
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we're not -- but we're not accepting -- we're not 

waiving the rules  

except --  

  MS. KING:  I don't think we can give 

great weight to something --  

  MS. ROSE:  No, we cannot. 

  MS. KING:  -- that we're not accepting. 

  CHAIRPERSON REID:  No, no. 

  MS. KRESS:  We cannot give great weight.  

  CHAIRPERSON REID:  No, no. 

  MS. KRESS:  It would be as if we 

received no report. 

  CHAIRPERSON REID:  Okay, okay.  So --  

  MS. KRESS:  That's the way it will --  

  CHAIRPERSON REID:  -- the point I was --  

  MS. KRESS:  -- appear on our record. 

  CHAIRPERSON REID:  The great weight I 

was referring to was verbal.  We can't give great 

weight to he verbal --  

  MS. ROSE:  Right. 

  CHAIRPERSON REID:  Okay. 

  MS. KING:  Because it's not acted on by 

a quorum. 

  MS. KRESS:  It's not acted on by a 

quorum. 

  MS. KING:  But up until that point, well 
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said, Madam Chairwoman. 

  MS. KRESS:  And I would just say I would 

not be so willing to break our rules and try to work 

so hard to make a project happen, except I think 

this one is a good resolution to a very tough 

problem that has been outstanding for a very long 

time.   

  That's why I'm willing to go that extra 

mile, if you will, in trying to work this out, and 

breaking for me an important rule, which is not 

having the ANC's report.  But I think there are 

extraordinary circumstances here. 

  MS. KING:  I agree with you. 

  MS. KRESS:  And I would like to go ahead 

and do a bench decision.  One, do not accept the 

waiver and, two, go ahead with a bench decision 

today, with this agreement being --  

  CHAIRPERSON REID:  I feel comfortable 

with that in that --  

  MS. KRESS:  -- a major stipulation. 

  CHAIRPERSON REID:  -- we do have the 

agreement and we also don't have any opposition.  I 

would feel comfortable with moving forward today. 

  MS. KING:  I agree with you. 

  CHAIRPERSON REID:  I will then move we 

approve this application. 
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  MR. NETTLER:  Well, you still have the 

Woodley Park Community Association, which does want 

to make a statement. 

  CHAIRPERSON REID:  Oh, I'm sorry. 

  MS. KRESS:  We're getting so efficient 

that we're leaving out the testimony.  We must be 

hungry at this point. 

Whereupon, 

CHARLES WARR 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  CHAIRPERSON REID:  This is -- identify 

yourself, please. 

  MR. WARR:  My name is Charles Warr.  I 

live at 2831 27th Street, N.W., have lived there for 

20 years in Woodley Park.  I'm a member of the 

Woodley Park Board, past president of the 

Association and its current transportation chairman. 

  WPCA supports the application.  We don't 

lightly take this step.  The Woodley Park 

neighborhood commercial overlay district is vital to 

the maintenance of the primarily residential 

character of the Woodley Park community. 

  While there is community desire to see 

the southeast corner of Connecticut and Calvert 
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Street developed within the overlay provisions, we 

must also recognize that the site has contained two 

vacant buildings for a long time. 

  We also understand the reason the 

agents, the real estate agents want to close out the 

Terra Estate and that other potential development 

projects are not free of problems.  WPCA believes 

that the agreements negotiated with the Brodsky 

Partners and the American Association of Home 

Services -- Homes and Services for the Aging provide 

an enforceable mechanism to alleviate potential 

adverse impacts of the Brodsky development. 

  We urge that you make these agreements a 

part of your order.  It is important to WPCA that 

the Board recognize that WPCA's support of this 

application does not lessen our longstanding 

commitment to the Woodley Park neighborhood 

commercial overlay zone. 

  Thank you. 

  CHAIRPERSON REID:  Thank you.  I'm 

sorry.  I was in terms of us doing the closing 

statement, so I did not acknowledge if we had any 

persons or parties in opposition.  I knew that we 

didn't.  Or persons or parties in support, and I 

know that we do. 

  And now we come to the closing remarks, 
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which we kind of did already. 

  MR. NETTLER:  I think we did.  We would 

simply ask that you make your decision today and, 

hopefully, favorably declined. 

  MS. KING:  Without my re-reading the 

agreement, does it refer to the Historic 

Preservation Review Board and the Commission on Fine 

Arts or do we need to refer to that in our 

conditions? 

  MR. NETTLER:  No, it does make reference 

to that and it also makes reference to --  

  MS. KING:  In your agreement? 

  MR. NETTLER:  In both agreements, that's 

correct. 

  MS. KRESS:  To my knowledge, we don't 

ever need to refer to the HPRB because that is a 

separate independent situation that has to be 

handled regardless of what we do. 

  MS. KING:  Okay. 

  CHAIRPERSON REID:  I would move that we 

approve this application, Board Members.  I think 

that it has been proven that the property is unique, 

for all the reasons that have been proffered here 

today, and that there certainly would be a practical 

difficulty in complying with the regulations as they 

exist. 
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  As to adverse impact, we did not have 

any testimony or anyone to -- in the written or 

verbal testimony to testify or submit to us that 

there was adverse impact.  And I don't feel that it 

would impair the intent and integrity of the zoning 

plan, regulations for the zoning map. 

  Is there a second? 

  MS. KING:  Yes, I second. 

  CHAIRPERSON REID:  All in favor, aye? 

  (Vote taken) 

  CHAIRPERSON REID:  All those opposed? 

  (No response) 

  CHAIRPERSON REID:  Now, there was also -

- I was going to say that with the condition of the 

inclusion of the agreement as has been presented to 

us, with the Woodley Park Community Association.  

Unless there is something else I forgot. 

  MS. ROSE:  Now, you said for the 

inclusion of it, or are those to be the conditions 

of the Board's order? 

  MS. KING:  Conditions of the Board's 

order. 

  CHAIRPERSON REID:  Conditions of the 

Board's order --  

  MS. ROSE:  Is the agreement --  

  CHAIRPERSON REID:  Yes.  Included as --  
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  MS. ROSE:  -- whole agreement? 

  CHAIRPERSON REID:  -- whole agreement.  

Yes. 

  MS. ROSE:  Okay. 

  CHAIRPERSON REID:  Do you follow me? 

  MS. ROSE:  I'm just trying to frame the 

condition in my mind.  The Applicant shall comply 

with the --  

  MR. NETTLER:  There is a paragraph in 

the agreement which I've taken from prior orders 

which you can incorporate into the order to provide 

for that. 

  CHAIRPERSON REID:  Okay, then we will 

have a summary order. 

  MS. ROSE:  Staff will record the vote as 

four to zero, with Mr. Reid, Ms. King, Ms. Kress and 

Mr. Foushee to approve the application with a 

condition. 

  CHAIRPERSON REID:  And we'll do a 

summary order out, and you'll have your order in 

about two weeks. 

  MR. NETTLER:  Thank you. 

  CHAIRPERSON REID:  This is the end of 

the morning session.  This concludes the morning 

session.  We apologize for the delay.  It's just 

that it took a little longer today.  We'll come back 
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with Case Number 16236, the Corcoran Gallery of Art. 

  MS. KRESS:  I have to leave at 4:00.  

Hopefully, we can just eat in 15 minutes. 

  CHAIRPERSON REID:  Come back at 4:00. 

  MS. KRESS:  No, I have to leave by 4:00. 

  CHAIRPERSON REID:  You have to leave at 

4:00. 

  MS. KRESS:  I want to just take 15 

minutes for lunch and --  

  CHAIRPERSON REID:  How about ten?  Can 

we do ten?  Okay.  We will come back in ten minutes 

because we have a board member who is leaving at 

4:00. 

  MS. KRESS:  Which I may have to revise. 

  (Whereupon, at 2:43 p.m., the 

proceedings went off the record and resumed at 3:03 

p.m.) 

  CHAIRPERSON REID:  We will resume.  

Secretary, please call the next case. 

  MS. PRUITT-WILLIAMS:  Good afternoon.  

The next case on the agenda is 16326, application of 

D.C. Public Schools and the Corcoran Gallery of Art, 

pursuant to 11 DCMR 3108.1, for a special exception 

under the provisions of Section 206 to establish an 

art school on the first and second floors of an 

existing school building in a R-3 District, at the 
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premise of 1801 35th Street in Square 1297, Lot 851. 

  All those planning to testify in this 

application, would you please rise and take the 

oath.  Could you raise your right hand?   

  MS. PRUITT-WILLIAMS:  Would the 

Applicant please come forward? 

  MR. BASTIDA:  Madam Chair, I would like 

to have a preliminary matter.  The Office of 

Planning has to get a report of this case.  It was 

just completed this morning.  I would like to submit 

it for the record and I am asking for a waiver of 

the regulations from the Board.   

  And I have plenty of copies to provide 

to anybody who requests a copy.  So it's up to the 

Board to accept it or not. 

  CHAIRPERSON REID:  I was thinking about 

the position that the Board would take in regard to 

the waiver.  I have no problem with the waiver if 

there is no objection with the other Board members.  

Is there a discussion? 

  MS. KRESS:  I have a small objection.  I 

would just prefer to see it come in as a part of the 

testimony than waiving such a late acceptance of the 

report because it has given neither the Applicant 

nor the opposition any chance to review it. 

  MR. BASTIDA:  Madam Chairperson, the 
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Office of Planning has met with the Applicant 

numerous times and the opposition.  I believe there 

is no opposition of the Applicant and no opposition 

from the Office of Planning. 

  MS. KRESS:  All right.  I will withdraw 

my objection.  Thank you. 

  CHAIRPERSON REID:  Very well.  Just a 

second. 

  (Pause) 

  MR. MLOTEK:  Madam Chair, I'm Ronald 

Mlotek,  

M-l-o-t-e-k, one of the parties in opposition.  

Pursuant to Member Kress said about the opposition 

not being -- not having had a chance to respond and 

pursuant to what Mr. Bastida replied to the effect 

that the -- both the opposition and the Applicant 

were well aware, I am a party opponent and I am not 

aware.    So just for the record, I 

would like to have that known.  And I don't know if 

that affects Ms. Kress' view about what she was 

going to propose.  But just for the record, I do 

need to interject that I'm not aware.  We did -- it 

is correct that we did meet with Mr. Bastida, but 

I"m not aware --  

  CHAIRPERSON REID:  Of a report? 

  MR. MLOTEK:  Well, I'm not aware of the 
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report or even verbally what his position was, 

because when he departed he was not at that point 

prepared to -- so for the record --  

  MR. BASTIDA:  ---- made my statement.  

The proponents and the opposition is aware of the 

Office of Planning content of the report. 

  CHAIRPERSON REID:  Very well. 

  MR. BASTIDA:  Thank you.  You are 

requesting party status, Mr. Mlotek?  We do have 

your letter in the record. 

  MR. MLOTEK:  Yes.  And I believe -- just 

to refresh recollection, I believe at the last 

session party status was accorded.  I was granted 

party status, and I still retain it and I still 

desire it.  Thank you. 

  MS. KRESS:  And I would go back on the 

record, then, reinstating my concern that the Office 

of Planning Report be -- the lateness be waived.  

It's not going to make any difference the Office of 

Planning is going to make its report verbally and 

give us a copy of it written. 

  But I do object to it being submitted so 

late. 

  CHAIRPERSON REID:  Sure.  Just voicing a 

concern that the reports come into us and are 

timely, for everyone's concern, obviously.  Okay, 
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Mr. Collins? 

  Oh, as a preliminary matter, the case 

for Howard University, and I don't know the case 

number, they had requested a postponement, which was 

granted.  If there's anyone in the room right now 

who is affiliated with that case, are here for that 

case, be so notified that that has been postponed 

until July 15th. 

  MS. KRESS:  In the afternoon, starting 

at 1:00 p.m. 

  CHAIRPERSON REID:  Thank you for 

reminding me. 

Whereupon, 

CHRISTOPHER COLLINS 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. COLLINS:  Madam Chairperson and 

Members of the Board, my name is Christopher Collins 

with the law firm of Wilkes, Artis, Hedrick & Lane.  

Seated to my right is David Levy, the President and 

Director of the Corcoran Gallery of Art.   

  To my far right is Arthur Cotton Moore 

who is a noted architect in the District and a 

member of the Corcoran's Buildings and Grounds 

Committee of the Board of Trustees. 
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  CHAIRPERSON REID:  Mr. Collins, I have a 

board member who has to leave early today, so I need 

to get an idea as to the opposition.  Could you 

please let us know if you are here in opposition to 

this particular case?  Thank you very much.   

  MR. MLOTEK:  Just again for the record, 

Ronald Mlotek.  Just to clarify the Board's 

perception of this, I am one speaker and I have 

proxies to speak for three other property owners.  

So that's --  

  CHAIRPERSON REID:  Okay. 

  MR. MLOTEK:  So there are four, plus the 

one that I see here.  And although technically I'm 

registered in opposition, it may transpire that 

after the Applicant puts on its case and I have 

heard it actually presented before the Board, my 

opposition may be withdrawn.  That is a possibility, 

just to let everyone know. 

  CHAIRPERSON REID:  Mr. Collins? 

  MR. COLLINS:  Thank you.  We will try to 

keep our presentation brief.  I understand there are 

several people here in support, who would also like 

to speak briefly.   

  This is a special exception for a 

private school use of the former public school 

building known as the Filmore School.  I have three 
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witnesses today, the two gentlemen I introduced, and 

Mr. Robert Morris, the traffic and transportation 

consultant on this case. 

  The Corcoran, as you will hear during 

the course of the presentation, is presently located 

at the corner of Wisconsin and Reservoir, just over 

two blocks from this site.  The Filmore School 

became available when the D.C. Public Schools 

offered surplus public schools for purchase over a 

year ago, I believe. 

  And the Corcoran put in a bid for the 

school and their bid was accepted.  This building is 

slightly smaller than their present facility by 

around 2000 square feet, but it will accommodate 

their program quite well. 

  One of the main attractive features of 

this new site as opposed to the site which they 

lease right now, in addition to the fact that they 

could own it and stop paying rent to someone else, 

is the fact that it's got ample on-site parking to 

suit their needs, as opposed to the present 

condition where their students come and park on the 

street and compete with parking spaces in the 

community. 

  We had a Board of Zoning Adjustment 

hearing scheduled, as some of you recall, from March 
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18th, and that case was postponed.  Since that time 

and at the direction of the Board, we did meet with 

those who were here in opposition at that time. 

  We've met twice with that group or 

embers of that group.  The group has changed 

somewhat over time.  It's been kind of a fluid 

situation.  We've also met with the Office of 

Planning, as Mr. Bastida mentioned.  We visited 

again with the ANC. 

  This has been a dynamic process.  Issues 

had to be addressed.  We've gone on from there to 

other issues and then those first issues have 

resurfaced again.  Last month has been very 

productive.  We've amended our site plan and defined 

the operational characteristics ---- (electronic 

inference) 

  The last meeting I think we had was 

Monday evening, and the plan was revised yesterday.  

So I do have some documents I would like to submit 

for the record to update the Board on where we are 

at this point. 

  I have three documents.  The first is 

the amended site plan, which will be presented to 

you.  I have it in a smaller version, which can be 

favorably compared to what is Tab E in the statement 

of the Applicant, which we've previously submitted. 
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  I also have a list of operating 

characteristics of the school which we will submit 

and which the Office of Planning has seen, and which 

we've talked about with the community.   

  And, finally, there is a compendium of 

the correspondence that has gone on back and forth 

between the Corcoran's representatives and 

representatives of this neighborhood group that we 

did meet with over time, as well as some 

correspondence to the Office of Planning. 

  (Pause) 

  MR. COLLINS:  I don't expect that you're 

going to read and digest all of those documents 

right now, but they will be explained to you during 

the course of the presentation today by Mr. Levy and 

Mr. Moore.  We also have, I understand, several 

letters of support on file.  there are several more 

that will be offered to you during the course of the 

hearing. 

  The statement of the Applicant which we 

previously submitted does set forth how the 

application meets the requirements of the 

regulations, and we will supplement that with the 

oral testimony today. 

  In the interest of time, unless there 

are any questions, I would like to go to the first 
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witness.  Mr. Levy, would you please identify 

yourself for the record and proceed with your 

testimony? 

Whereupon, 

DAVID LEVY 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. LEVY:  I'm David Levy.  I'm the 

President and Director of the Corcoran Gallery of 

Art, including the Corcoran School of Art.  I'm a 

resident of the District of Columbia.  And --  

  CHAIRPERSON REID:  Your address? 

  MR. LEVY:  My home address is 2556 

Massachusetts Avenue, N.W.   

  CHAIRPERSON REID:  Okay. 

  MR. LEVY:  I thought I would start out 

by simply describing the Corcoran and the Corcoran 

School of Art for you.  The Corcoran was established 

in this City in 1869.  It was the first art museum 

in Washington, D.C. and from its inception it has 

offered educational programs. 

  The Corcoran School of Art was formally 

established in 1890.  The Corcoran School of Art 

offers classes in art and design and in liberal arts 

studies to approximately 3300 students a year, most 
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of whom who take classes in continuing education.   

  We currently are located in the 

Corcoran's main building, which I think most of you 

know, at 17th Street and New York Avenue.  We have 

an ancillary facility on H Street, just off 17th, 

and we have a facility at the corner of Reservoir 

Road and Wisconsin Avenue, which we lease.   

  I might also mention that prior to that 

lease we occupied the Jackson Street, which is on R 

Street on the other side of Wisconsin Avenue.  That 

was some ten years ago.  So we have been long-time 

residents of Georgetown. 

  The circumstances under which we have 

gone about acquiring the Filmore School are as 

follows, and rather interesting in connection with 

this discussion, I think.  We were approached 

sometime last summer by the neighbors of the Wormley 

School, which is on Prospect Street much further 

down in Georgetown, who asked us if we would 

investigate the possibility of transferring our 

Georgetown activity from the Wisconsin Avenue site 

to Wormley School was being put on the market by the 

School District, and these neighbors thought we 

would be a good tenant. 

  We went and looked at the Wormley School 

and we felt it was not usable for us principally 
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because parking in that area is very restricted, 

very tight, and the Wormley School had very little 

parking, on top of which the Board of Education had 

turned the heat off in the Wormley School but not 

the water. 

  And the consequence was hundreds of 

thousands of dollars of damage to the building, 

which we felt we could not economically sustain.  So 

in the course of that investigation, we were made 

aware that both the Filmore School and the Jackson 

School were also going to be on the market and we 

went and looked at both of them. 

  I have to say you have to understand 

that I and the current staff of the Corcoran had not 

been here when we occupied the Jackson School, so we 

didn't know that we had to look at it as a fresh 

piece of real estate. 

  We looked at the Filmore School and 

thought it would be ideal for our purposes.  It's 

two blocks away from our Reservoir Road leased 

facility, a little bit smaller, but it has very 

ample area that would be available for parking.   

  And one of the things that has emerged 

in the various conversations that we've had about 

this building over the past few months has been, I 

think, the general sense of approval in the 
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community about the kind of neighbors that we have 

been on Reservoir Road, with a single concern that 

students do park on the street, and this is an 

issue. 

  So this seemed to us to cure the single 

problem that we had on the Wisconsin -- at the 

Wisconsin Avenue site.  I might also say that 

relative to the parking issue, our classes tend to 

be three hours long.  And so people that don't live 

in the neighborhood and don't have neighborhood 

permits, have a two-hour window in which they can 

park. 

  So it's undesirable for them to be on 

the street under any circumstances.  They get 

ticketed regularly if they go onto the street.  So, 

in any event, we back in the summer went to the ANC 

to discuss our interest. In fact -- as a matter of 

fact, we were invited to come to the ANC to discuss 

our interest in these various schools. 

  And although I can't say that it was a 

formal action of the ANC, I would say that the 

sense, at least that I and my colleagues had, was 

that we were being urged by the neighbors, and to 

some degree by the ANC itself, to continue to look 

at these schools in order to continue their use as a 

school rather than have them bought up by a 
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developer who might do something different with 

them. 

  And so we proceeded to do that.  And so 

we submitted a bid for the Filmore School and the 

Board of Education responded to that bid by 

basically going to contract with us on the building. 

  I should say, too, that there's a kind 

of fitting quality to this building.  This is a 

building that was built in 1892.  We occupy a 

building downtown that was built in 1897.  We are 

very mindful and very concerned about this, but the 

quality of this building, we think it is a very 

beautiful, historic, Victorian building which we 

think we will be able to bring -- you know, to 

conserve and keep in very good condition and that 

will be an asset to the neighborhood. 

  Let me just review material that you 

already have.  But just so you understand what we 

will do in that building, we will operate classes in 

that building from 9:00 in the morning until 9:30 in 

the evening.  Our class schedule runs from 9:00 a.m. 

to 12:00 noon, from 1:00 to 4:00 p.m., and then 

another session from 6:30 to 9:30. 

  On the weekends we will operate classes 

that will primarily be for children and they will 

principally be in the morning.  There will be no 
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classes in the evenings on weekend, and probably 

very light use in the afternoon.  At the moment we 

don't, in fact, operate any classes on Sunday, but 

we don't foreclose that possibility once it's easier 

to get to the facility because of the parking and so 

forth. 

  Students generally arrive during the 

week at the building about quarter of nine, and 

there's about a half an hour in which people are 

coming and going in the mornings.  And they 

generally leave the building within about a half an 

hour of the end of a class session, often beginning 

maybe 15 minutes even before the formal end of the 

session, and going about 15 minutes afterwards. 

  Our average number of students when it 

is at our maximum peak time, which is daytime hours, 

is approximately 140 students, or 140 people.  And -

- no, I'm sorry, 140 students.  And there would 

generally be approximately 12 teachers to 

accommodate those students, and one or two 

maintenance or security people in the building as 

well. 

  There are occasionally students who will 

stay after class to finish up the project, and the 

building will actually be kept open until 11:00 at 

night.  But there are typically no more than ten 
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such people who stay late.  And, again, at peak 

times I would say probably no more than 25. 

  The building engineer comes to the 

building at 8:00 in the morning.  There are two 

shifts, so that the engineers are out by 8:00 in the 

evening.  There is also a cleaning crew that comes 

in for two hours every night at about 8:30.  It 

leaves about 10:30.  There are about four people on 

the cleaning crew. 

  As I mentioned, there's a security -- 

two shifts of security.  Begins at 7:00 in the 

morning and goes until 11:00.  So the building is 

monitored at all times that it's unlocked. 

  We have no food service.  We have 

vending machines which are restocked about every 

three days.  We get very few deliveries of supplies.  

The students bring their own supplies with them.  We 

do get some office supplies and miscellaneous 

deliveries, but about once a month.  Possibly twice 

but more like once. 

  We anticipate trash pick-up once a week.  

We intend to install a compacting dumpster, which 

would mean that we wouldn't have to have frequent 

trash pick-ups.  And we have also added a delivery 

and loading space to the site plan in order to 

facilitate the various kinds of deliveries, whatever 
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they may be, that we might anticipate. 

  Now, I think the important point for 

this presentation is than after last month's 

scheduled BZA hearing which was postponed to this 

date, we commenced a very intense set of 

conversations with the immediate neighbors of the 

area. 

  And I think that we've had a very 

fruitful set of conversations.  We also met again 

with the ANC.  I have, I guess, personally been at 

the ANC now three times, and members of my staff 

have been there an additional time.  So there's been 

a good deal of dialogue.   

  We were, at least I was somewhat blind-

sided, I thought, last time by the fact that 

neighbors immediately adjacent to the parking lot 

had so many reservations about our occupancy of the 

space.  We had in all good faith thought that 

everybody understood what we were going to do and 

there was, apparently, some real misunderstanding. 

  And I'm glad we've had a chance to clear 

it up, on several grounds.  I think that, quite 

frankly, we have arrived at a more satisfactory 

resolution of the use of than parking lot under any 

circumstances; that the conversations we've had have 

been fruitful not only in terms of meeting the needs 
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of the neighbors, but they have made suggestions 

that have met our needs.  And so I think that this 

is a good thing. 

  I'm not sure that all the neighbors 

still agree with us or even with each other.  But, 

nevertheless, I think we have a substantial 

consensus.  We met twice in the neighborhood.  We 

met first at the home of Mr. and Mrs. Thrasher and 

again just this past Monday at the home of Mr. 

Schuyler.  We've also met with Mr. Batista -- 

Bastida, as he said, and again at the ANC meeting. 

  One of the outcomes of these meetings 

was that in addition to engaging Arthur Cotton 

Moore, who has been our design architect from the 

beginning of this project, we have also engaged the 

services of Jim Van Sweeden, who is a very noted 

landscape architect here in Washington.  And he has 

looked at ways in which we can make this whole area 

much more attractive to the neighborhood. 

  Let me review with you our position on 

the -- on our -- on why we believe we are not going 

to become a problem or objectionable to adjoining or 

nearby property.  First of all, this is an urban 

setting.  There is some level of ambient noise.   

  We're very close to Wisconsin Avenue and 

there's a certain amount of sound in the air  It's 
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hard to calculate how much.  However, the activities 

in this building do not -- there's nothing going on 

inside the building itself that in any way generates 

noise apart from normal conversational levels. 

  We don't play music, we don't have -- 

there's no auditorium, there are no assemblies or 

anything of that sort.  As I said, we're about 150 

feet from Wisconsin Avenue, so there is that other 

issue. 

  The parking lot itself will accommodate 

99 cars and I think that there will be a staggered 

coming and going of use of that parking lot.  I 

don't think you will see a major exodus.  I might 

also say some 40 or 50 percent of our students 

don't, in fact, drive to class.  They take public 

transportation. 

  On the subject of our impact on traffic, 

our traffic consultant, Mr. Morris, will address 

that later in more detail.  But our studies indicate 

so far that there will be a minimal impact on 

traffic on 34th Street itself. 

  Again, I stress that the attraction of 

this site is that by being able to park, those 

students who do drive, on the site itself, we will 

not put a burden on the streets of our immediate 

neighbors in Georgetown which, by the way, we are 
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doing as we speak, in the other facility. 

  We will accommodate the interest of the 

neighbors by -- and I'm not sure to what degree you 

are aware of the original plans.  But the original 

plans called, for example, for an exit into the side 

alley of the site.  And tat was considered 

problematic. 

  At the suggestion of the neighbors, we 

decided to widen the entrance to the site itself so 

that it would accommodate two-way traffic.  And, 

actually, that was an idea that had not occurred to 

us, but it is just as satisfactory if not better 

than using the side alley entrance.  So that was 

just fine. 

  The other thing that we're doing is -- 

there was a lot of discussion about whether or not 

we should put a wall around this parking lot in 

order to preserve the visual nature of the 

neighborhood.  This parking lot is currently 

surrounded by a chain-link feet, ten-foot high 

chain-link fence. 

  Part of the parking lot is also a 

playground.  No, I take that back.  Part of this 

parking lot is a piece of grass that is being used 

by the children of the adjoining school as a play 

area. 
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  In our contract with the District, with 

the School Board, we required that $300,000 of the 

purchase price of the building be earmarked 

specifically for the recreation of a playground or a 

play area on the parking lot on the other side of 

what's now called the Hardy School. 

  It used to be called the Rosario Center, 

that large building on 34th Street and Wisconsin.  

And so when that playground is completed, or within 

two years, whichever comes first, we will convert 

that strip of grass to additional parking area and 

maximize the parking for the building.   

  Up to that point we will partially be 

under construction and not occupying the building.  

And for the other part, we will simply have to use 

parking elsewhere.  As a matter of fact, the School 

Board has agreed to provide us with that parking in 

their existing parking lots up until the time we 

have full use of our own parking area. 

  So the question of what this parking lot 

looks like has been very important.  We were 

originally talking about building a brick wall.  

Arthur Cotton Moore had designed such a wall and 

presented it to the neighbors.  Actually, the wall 

had come as a suggestion from a number of them. 

  But then I think as conversations 
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developed, some neighbors, I think the majority of 

neighbors felt that the wall was sort of forbidding 

as an idea and that it would be more interesting to 

landscape the area instead of a wall.  So we then 

determined that we could set the actual barrier back 

from the property line by an additional 12 feet, 

which gives to the sidewalk about an 18-foot area on 

34th Street of plantable, landscapable ground.   

  We would build an iron fence, a picket 

fence, a cast -- whatever type of fence, metal fence 

in there that would be very unobtrusive and would be 

seven feet high and would totally be surrounded by 

landscaping which Jim Van Sweeden and his firm would 

design, and which we would have planted and which we 

would maintain. 

  So that is the agreement that we have 

now struck with the neighbors.  I think -- again, I 

think on Monday night when we met to have this 

conversation, the bulk of the conversation was 

actually a conversation among the various neighbors 

as to whether or not the landscaping or the wall 

would be the more desirable approach. 

  And I think, ultimately, the 

substantially prevailing view was that the 

landscaping would be the desirable approach.  So 

that's where we are.  Have I left anything out? 
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  MR. COLLINS:  I just want to ask you one 

question.  And that is that you are familiar with 

the statement of the Applicant that was submitted 

earlier.  Pages five through seven of that statement 

detail the ways in which the Applicant meets the 

requirements of Section 206.1.  Do you adopt pages 

five through seven as your testimony as well? 

  MR. LEVY:  Yes, I do. 

  MS. KING:  Where are we? 

  MR. COLLINS:  Pages five through seven 

of the statement of the Applicant, which set forth 

how the application meets the criteria. 

  MS. KING:  Not what we just received? 

  MR. COLLINS:  No, no.  The statement of 

the Applicant was received two weeks prior to the 

March 18th meeting. 

  CHAIRPERSON REID:  Mr. Collins, why 

don't you summarize for us the compliance with 

Section 206.1, although it is in the written 

statement.  But we need to have it for the record. 

  MR. COLLINS:  Right.  And he adopted it 

as his testimony, so it's adopted for the record as 

his testimony. 

  CHAIRPERSON REID:  No.  I would like him 

to verbally speak to the items under 206. 

  MR. COLLINS:  Well, actually, he just 
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did.  I just wanted to do that in case there were 

any small items that were left off.  But he could go 

through that. 

  CHAIRPERSON REID:  Could you do that?  

Unless the other board members are satisfied. 

  MR. LEVY:  This has to do with the 

school being located -- the private school being 

located so it's not likely to become objectionable 

to adjoining and nearby property because of noise, 

traffic, number of students or other objectionable 

conditions. 

  I believe I addressed the noise issue.  

I pointed out that the building is self-contained, 

that there are no activities in the building that 

make noise.  Incidentally, there are no things like 

recesses or students running around outside and so 

forth. 

  Our traffic consultant has indicated 

that the impact on traffic will be minimal and he 

will amplify his findings later on.  We don't 

anticipate our average -- we anticipate having a 

very similar activity to the -- to what is now in 

existence on Wisconsin Avenue, where we never 

actually exceed an average of 140 students. 

  We do know -- we would want to note that 

if we were in fact to fill every space in this 
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building, every legal space in this building to 

capacity, the capacity of the building could be 198.  

But, in fact, that is not -- that doesn't conform to 

our current practice. 

  This building is in fact 2000 square 

feet smaller than the building which we currently 

occupy.  There is ample parking space and it 

conforms to the zoning regulations. 

  CHAIRPERSON REID:  Thank you. 

  MR. LEVY:  I think that's it. 

  MR. MLOTEK:  Madam Chair, for the 

record, Ronald Mlotek.  May I ask if this is 

appropriate time for cross-examination of the 

witness, or would the Board prefer to wait --  

  CHAIRPERSON REID:  Just one second.  Mr. 

Collins, do you have another witness? 

  MR. COLLINS:  Yes, I do.  I have two 

other witnesses. 

  CHAIRPERSON REID:  Let us have the other 

testimony and then the cross-examination. 

  MR. COLLINS:  Mr. Moore, would you 

identify yourself for the record and proceed with 

your testimony? 

Whereupon, 

ARTHUR COTTON MOORE 

having been previously duly sworn, was called as a 
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witness herein, and was examined and testified as 

follows: 

  MR. MOORE:  Yes.  My name is Arthur 

Cotton Moore.  I'm an architect in Washington, D.C.  

And I would ask the indulgence of Madam Chairperson.  

I just sprained my back.  It's something I don't 

recommend, and I would like to remain seated. 

  CHAIRPERSON REID:  Fine. 

  MR. MOORE:  What I would like to do is 

show you three boards here, and they're a little bit 

historical.  The first one basically was one we 

intended to show you when we came down last month.  

But there are some common features.   

  First, for orientation, this is 35th 

Street running along here, and this is 34th Street 

running along here.  So the property runs all the 

way through, 35th to 34th Street.  The most 

prominent thing is obviously the Filmore School 

itself, a very handsome, old Victorian building.  It 

is our intent to clean and restore the exterior of 

that building and maintain it as a fine feature in 

the neighborhood. 

  Next to that is actually an existing 

playground area sometimes referred to as a tot lot.  

It is something that the Burleigh Citizens 

Association does some maintenance on.  It is our 
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intent to in fact work with them, enhance that lot, 

and maintain it as a tot lot. 

  Next to that is a section here which is 

next to the apartment building.  It is an 

undisturbed natural landscape, and we intend to 

leave it as an undisturbed natural landscape. 

  Presently, the asphaulted area runs to 

here. There is some playground equipment that the 

School Board intends to remove, I think almost 

immediately.  And this in the first phase before 

there is this transfer, this would be used for 

parking. 

  In the first presentation, the one tat 

was not so popular with the neighbors, we did show 

an exit coming out this public alley here onto 34th 

Street.  There was objection to that.  There was 

concern that initially we had proposed to put in 

essentially slats to make the chain-link fence 

opaque, and it was thought that was not a wonderful 

idea either.  So we  --  

  MR. COLLINS:  Before you go on to the 

next one, that plat that was just described is the 

one that's located at Tab E of the statement of the 

Applicant that was submitted prior to the March 

hearing.  You have that in the record.  I just 

wanted to make that clear. 
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  MR. MOORE:  Along 34th Street there is a 

chain-link fence that was mentioned before, ten-feet 

high.  And we met with the neighbors with the idea -

- they had thought of the idea of a brick wall.  So 

we proposed actually a brick wall along 34th Street. 

  And at that time it seemed to have some 

-- there was reception to that.  But i think a lot 

of people thought nicer things could happen.  

Essentially, we have proposed in the final scheme 

landscaping along the southern edge of the property 

and landscaping along 34th Street. 

  That is bounded by, as mentioned 

earlier, a seven-foot high, what a lot of people 

refer to as a wrought iron fence.  But it is a metal 

picket fence seven feet high, and that would run 

along the inside, actually inside the property, set 

back about eight feet from the property line, inside 

where the present chain-link fence is, which would 

be removed in this section. 

  And this is much more decorative and 

handsome fence would be put there.  And it would 

turn and run up here to our new entrance.  And the 

idea of the new entrance would be to take the 

present access easement, which is 15 feet wide, and 

enlarge it to 20 feet.  So it would be a good two-

way access. 
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  This was actually a suggestion of the 

neighbors and we think it's an excellent suggestion.  

The new decorative, metal, steel, wrought iron 

fence, seven feet high would then have landscaping.   

  There is approximately -- that would be 

approximately 12 feet back from the property line 

and be an additional -- about five feet to the 

sidewalk.  So it would be approximately of 17 feet 

of area to be landscaped.  The idea is to have 

landscaping which is extremely dense, next to an 

opaque, next to the fence.    And then that 

would be -- it would be some higher canopy trees and 

then there would be some decorative trees, and then 

there would be some flowers.  And this is all to be 

a design to be done by James Van Sweeden, a very 

excellent landscape architect.  And the notion being 

that even a number of flowering elements that would 

flower sequentially through most of the year. 

  This is basically the idea.  We have 

also introduced some landscaped islands inside the 

parking lot where this area is, which is now 

presently grass.  It becomes more parking.  There is 

an additional landscaped island.  We've introduced 

more landscape back here in these two areas. 

  And as mentioned earlier, a wall, a 

decorative wall around a trash compactor/dumpster 
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combination.  This will take care of the trash.  And 

in front of that is a loading bay for occasional 

deliveries and for the removal of trash. 

  That is, in essence, without getting 

into too much detail, the plan and which we believe 

has good support. 

  MS. KING:  Where is the Rosario Center 

or what used to be called the Rosario Center? 

  MR. MOORE:  That's basically about here.  

That's up here.  That's the big building up here. 

  MS. KING:  So the street next to you is 

--   MR. MOORE:  There's an apartment house 

here, and I think it's above that. 

  MS. KING:  And so the street near you is 

34th and the other is 35th?  The street on the left 

is 35th, where the Filmore School is? 

  MR. MOORE:  The street on the left is 

35th and this is 34th, up there where I vote. 

  CHAIRPERSON REID:  Mr. Foushee, do you 

have any questions?  Okay.  Is that your full 

presentation? 

  MR. COLLINS:  If there are no questions, 

the last witness is Robert Morris. 

  CHAIRPERSON REID:  Okay. 

Whereupon, 

ROBERT L. MORRIS 
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having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. MORRIS:  Good afternoon, Madam 

Chairperson, Members of the Board.  I'm Robert L. 

Morris, a traffic engineer and transportation 

planner.  My home address is 9109 Lewan Lane, 

Potomac, Maryland 20854. 

  I have prepared a traffic analysis, 

which I believe is Tab I in the application in front 

of you. 

  CHAIRPERSON REID:  Mr. Moore, we have it 

and we've read your report, a very exhaustive 

report.  And if you could just hit the highlights 

for us, we would appreciate it.The 

  MR. MORRIS:  Thank you.  I have 

indicated in there what the existing conditions are, 

the good levels of service at nearby intersections, 

what public transportation is that serves the 

subject site.  And then I get into what the effect 

would be of the proposed use. 

  And using the maximum number of students 

that could be on the site at one time, with the 

faculty and staff to serve those students, I have 

shown that there is more than adequate parking.  As 

a matter of fact, the zoning regulations call for 21 
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parking spaces, where the subject site would provide 

99. 

  Even if all the classrooms available 

were used to their maximum, as Mr. Levy has 

testified, with 198 students, the zoning regulations 

still would only require 29 parking spaces.   

  So with the good levels of service at 

the nearby intersections, with minimal trip 

generation at peak hours, more than adequate parking 

to meet the peak demands, my conclusion is that this 

would be an adequate use of the subject site by the 

Corcoran School of Art. 

  I would like to supplement those 

comments, Madam Chairperson, with some additional 

comments, specifically issues that have been raised 

by residents in the area.  There has been concern 

expressed about the impact on 34th Street. 

  I note that if you get the maximum 

number of students at 140 at any one time using the 

current modal split that has been determined at the 

existing site at Reservoir Road and Wisconsin 

Avenue, the total parking needs, assuming each staff 

person drives a car and that the building engineer 

also drives a car, you would have a peak parking 

demand for 97 spaces.  Ninety-nine, as I noted, are 

being provide. 
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  The addition of traffic onto 34th 

Street, I would note that no house on 34th Street 

would have more than one trip per car passing.  In 

other words, nobody will go past the same house 

twice because it's a one-way, southbound street.   

  So you come into the site going 

southbound on 34th Street, make a right turn in, and 

when leaving, a right turn out, continuing south on 

34th Street.  The addition of traffic onto 34th 

Street, about 250 cars per day, or an increase of 

about five percent over the current traffic volume.   

  I would also note that when the school 

was in operation as a public school, there were 

trips made by that use, and I have not discounted 

these numbers for that.  I don't know what the trips 

were at that time, but obviously this is an 

overstatement of the impact that would result on 

34th Street. 

  I've noted that in the event that there 

should be more than 99 cars coming from the site, 

then people would park on the streets on both 34th 

Street and 35th Street.  As Mr. Levy has already 

testified, at the present time just about everybody 

parks on the street --  

  MS. KING:  I'm sorry, I didn't catch 

that. 
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  CHAIRPERSON REID:  At the present time -

-  

  MR. MORRIS:  At the present time just 

about everyone parks on the street where the 

Corcoran School is now at Reservoir Road and 

Wisconsin Avenue. 

  And, finally, there was a suggestion 

made that maybe access could be out on 35th Street, 

and that would cause some rather severe problems.  

First of all, the ramp down from 35th Street, which 

is a higher grade than the existing paved area, 

would extend the ramp down into that parking area. 

  It would cause internal circulation 

problems, for one thing.  It would block the 

handicap access to the site, which has to be on the 

south side of the building.  And if you put it on 

the north side of the building, you would go through 

the tot lot, which I don't think the residents would 

be very happy about. 

  And, finally, if you came out onto 35th 

Street, I suspect there would be some residents on 

35th Street who would not be happy with that.  So, 

in my opinion, the proposed plan as developed by Mr. 

Moore, is an excellent one and would not create any 

adverse impact on residents in the area. 

  CHAIRPERSON REID:  Thank you, Mr. 
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Morris.  You having testified many times before the 

Board, we will grant you expert witness status. 

  MR. MORRIS:  Thank you. 

  CHAIRPERSON REID:  Mr. Collins? 

  MR. COLLINS:  That concludes our 

presentation and we're available for questions. 

  CHAIRPERSON REID:  Thank you.  Mr. 

Mlotek, cross-examination, please?  Oh, I'm sorry, I 

didn't realize there were some questions. 

  MS. KING:  Does 34th Street have 

residential permit parking? 

  MR. MORRIS:  Yes, it does. 

  MS. KING:  It does?  There's not a lot 

of traffic on that street because people who really 

want to make time take Wisconsin Avenue, is that not 

correct? 

  MR. MORRIS:  Absolutely right.  There's 

a stop sign at every intersection.  It doesn't 

encourage through traffic. 

  MS. KING:  Thank you. 

  CHAIRPERSON REID:  Mr. Foushee? 

  MR. FOUSHEE:  A couple of questions.  In 

the information we received today, there are 

references to the hours of operation.  And it's very 

specific about Monday through Friday.  Then on the 

weekends, it says there will be no weekend evening 
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classes.  Is there a certain time when the classes 

end and begin on weekends? 

  MR. COLLINS:  The same schedule is 

maintained. 

  MR. FOUSHEE:  Okay.  And the other 

question is, in this same package it says an average 

of up to 12 teachers at the site at any one time.  

Is there a maximum or cap on the number of teachers 

there?  If it varies by one, I don't know that it's 

a big deal. 

  MR. LEVY:  It's conceivable that we will 

create 16 classrooms in that building.  It is also 

very likely that two of those classrooms, if not 

more, will be laboratory type classrooms, in other 

words, special purpose classrooms where people tend 

to work unsupervised, on computers, on print-making 

equipment or something of that sort. 

  And it's also been our experience that 

it's very unlikely that all classrooms are scheduled 

simultaneously.  I wouldn't want to foreclose the 

remote possibility that there will be some moment 

when somebody would be in every classroom.  But I 

think it is much more reasonable to think that there 

would be 12 teachers and often more like seven or 

eight or nine in the building at any one time. 

  MR. FOUSHEE:  So you're saying the 
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maximum that you would anticipate at any one time, 

if it ever came to fruition, would be 16? 

  MR. LEVY:  I'm saying you could, you 

know, get 16 classrooms.  It is certainly not -- in 

the interest of honesty, I have to say you could 

have a teacher in every classroom, but that's not 

the way we work.  So 12 is probably actually an 

over-estimate.  It's probably like eight to ten, 

something in there. 

  MR. FOUSHEE:  And my last question is, 

if someone could elaborate on the responsibility of 

the community regarding the playground.  There were 

references made to that in the materials that we 

received and someone made a reference to it today.   

  But, for instance, who actually has 

jurisdiction over the playground and what are the 

responsibilities with reference to maintenance?  I 

don't know if there's something else --  

  MR. LEVY:  Well, I think by 

"maintenance," what we meant was that we would 

maintain the equipment and keep the playground 

active.  As a matter of fact, it was our intention 

from the very beginning, we thought the playground 

looked a little rundown and that we would bring in a 

playground consultant to help us purchase some new 

equipment and refurbish the playground. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  And the playground is, in fact, 

maintained by the Burleigh Association.  And that 

means -- I'm not quite sure what they actually do.  

I would think that they come in and they make sure 

that the grass is maintained, or if the equipment 

gets broken they would fix it. 

  I would anticipate that with our 

occupancy of the building, because we'll have a 

maintenance staff on premises at all times, that a 

lot of that very routine maintenance would be taken 

care of by us.  We certainly would and have told the 

Burleigh Association that we would seek some kind of 

partnership with them so we can be responsive to 

their needs and the needs of the children in the 

neighborhood. 

  But this is a very kind of maintenance-

free site, you know, swings and things like that, 

see-saws. 

  CHAIRPERSON REID:  Do you have any 

questions? 

  MS. KRESS:  No, I don't have any 

questions at this time.  Thank you. 

  CHAIRPERSON REID:  Now, Mr. Mlotek, you 

get to cross-examine. 

  MR. MLOTEK:  Thank you very much, Madam 

Chair.  For the record again, I'm Ronald Mlotek, M-



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

l-o-t-e-k, residing at 1723 34th Street, N.W.  Also, 

out of an abundance of caution, since I do appear 

before the Board with some regularity, I need to 

clarify I'm here totally in a personal capacity, not 

representing the Department of State, on whose 

behalf I'm usually here, almost invariably. 

  I have a number of questions that I'd 

like to ask Mr. Levy and Mr. Morris.  I have no 

questions for Mr. Moore.  Since it's still very 

fresh in everyone's mind, I would like to pursue 

very quickly the issue that Ms. King raised, because 

I believe that the answer is not totally in 

conformity with the reality of, from my standpoint, 

having lived on this street for 15 years. 

 CROSS-EXAMINATION OF MR. MORRIS 

  BY MR. MLOTEK: 

 Q Could you please reiterate, Mr. Morris, 

your answer to Ms. King, so I understand it, 

regarding 34th Street not being a frequently 

traveled street? 

 A That was my testimony, Mr. Mlotek, that 

the bulk of the traffic use is Wisconsin Avenue.  

And 34th Street with its frequent stop signs is not 

an attractive thoroughfare. 

 Q Could you please make reference, Mr. 

Morris, to your submission or you -- in the 
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prehearing submission that was given to the Board in 

early March regarding your calculations concerning 

the traffic flow on 34th Street?  I think you cited 

a number, a traffic count, a daily traffic count for 

traffic on 34th Street? 

 A Approximately, and I see "approximately" 

is misspelled, but 5000 vehicles. 

 Q Would you say that 5000 vehicles on a 

residential street is a low volume of traffic? 

 A I would say compared with Wisconsin 

Avenue, with 29,000 vehicles, it's low; yes, sir. 

 Q But to reiterate my question, I was 

referring to a residential street.  Wisconsin 

Avenue, of course, is not a residential street.  

Thirty-fourth Street is.  Would you say that 5000 

cars a day down a residential street is a low volume 

of traffic? 

 A Well, I'm not sure how you characterize 

it.  Ms. King's question was, doesn't Wisconsin 

Avenue carry the predominant traffic going in the 

north-south direction.  And I think 29,000 versus 

5000 is low. 

 Q If someone -- if a resident who lived on 

34th Street for a long time were to testify that, in 

fact, 34th Street is very heavily traveled and, in 

fact, it is a main shortcut to get from Northwest 
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Washington to Virginia, the Key Bridge, because in 

fact 34th Street dead-ends at Key Bridge, thereby 

avoiding all of the congestion on Wisconsin; if 

someone were to make that statement, would you 

dispute that statement? 

 A I would say, Mr. Mlotek, that heavy 

congestion is like beauty: it's in the eyes of the 

beholders. 

 Q No.  But isn't it a fact, to your 

knowledge as an expert in expert in traffic and 

having studied the site, Mr. Morris, is 34th Street 

rather routinely used as a shortcut for Virginia-

bound, Key Bridge-bound traffic so as to avoid 

Wisconsin Avenue congestion? 

 A I have never made such a study, Mr. 

Mlotek. 

 Q So you don't know?  You cannot answer 

that question? 

 A That's correct. 

 Q Thank you.  Staying with Mr. Morris, 

please, and moving on to just one other brief issue.  

Being an expert in this field, in this discipline, 

Mr. Morris, are you generally familiar with the 

area-wide public policies regarding the use of 

public transportation? 

 A Can you be more specific? 
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 Q Are you aware of the policies of the 

various governments in the surrounding 

jurisdictions, including the District of Columbia 

and included policies that are embodied and embraced 

in zoning regulations of the District of Columbia, 

that people and citizens ought to be induced and 

incentivized and encouraged as much as possible to 

utilize public transportation for travel through the 

city, rather than personally owned vehicles, which 

they could park someplace. 

  Are you aware of that as being a general 

public policy? 

 A That has been the public policy as long 

as I've been in Washington, which goes back 30 

years. 

 Q So you are aware and you acknowledge 

that such a policy exists.  Thank you.  Could you 

just very briefly summarize for us the adequacy, in 

your judgment, of public transportation at this 

site?  Would you consider that this is a very well-

serviced site from the standpoint of public 

transportation, or not? 

 A Wisconsin Avenue has good public 

transportation with its Metro buses. 

 Q Would it be going too far as to say that 

it's very good public transportation?  Could you 
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agree with the statement that the public 

transportation --  

 A I don't know how you quantify the 

difference between good and very good.  But I would 

say that it would be desirable for people to use 

public transportation that's on Wisconsin Avenue. 

 Q Is the bus line that goes on Wisconsin 

Avenue, I believe, the 30 -- the 30-series of bus 

lines? 

 A Let's see.  Wisconsin Avenue has the 30, 

32, 34, 35 and 36, and 35th Street has P2, S91 and 

S92. 

 Q So is it not in fact the case that that 

series of bus lines that you just enumerated is in 

fact the major bus line servicing Northwest 

Washington along the Wisconsin Avenue-Pennsylvania 

Avenue corridor? 

 A I don't know about Pennsylvania Avenue.  

Wisconsin Avenue, yes. 

 Q Right.  Well, is it not true that the 30 

bus line then continues on down 30 -- Wisconsin 

Avenue and turns easterly on Pennsylvania and then 

continues all the way to Capitol Hill and beyond? 

 A Yes, it does. 

 Q Going very near on its route near to the 

Corcoran main facility, is that also not true, along 
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Pennsylvania Avenue? 

 A I'm not sure how close it goes. 

  MR. MLOTEK:  That's the extent of my 

questions to Mr. Morris.  And now the questions for 

Mr. Levy. 

 CROSS-EXAMINATION OF MR. LEVY 

  BY MR. MLOTEK: 

 Q Mr. Levy, good day, first of all.  You 

are aware, of course, that there is conducted at 

what has been referred to as the Gordon Junior High 

School, also referred to as the Rosario School, they 

are one and the same.   

  That is the former District of Columbia 

public junior high school that lies to the north of 

the subject site that then became the Rosario.  It 

was originally the Gordon Junior High School, then 

the Rosario Adult Education Center, and now it is 

temporarily, or maybe not temporarily, housing 

another junior high school for the District. 

  You are aware, Mr. Levy, that there is 

conducted in the parking area of the junior high 

school a flea market operation every Sunday, 

generally during climate weather? 

 A Yes. 

 Q And you are aware, are you not, that 

this flea market, the vendors who operate this flea 
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market park all of their trucks, vehicles, vans, et 

cetera, in what would become your parking area, if 

this application were approved? 

 A I've just become aware of that about an 

hour ago. 

 Q I see.  But prior to this you did not --  

 A I didn't know that. 

 Q Right.  So you haven't been there on a 

Sunday to see --  

 A No. 

 Q All right.  If, in fact, you were to 

accept the proposition that that parking lot, for 

the sake of this discussion, that this parking lot 

is totally filled on Sunday mornings with vehicles 

belonging to the flea market, what would be your 

position, the Corcoran's position about the use of 

this flea market subsequent to your taking 

possession of the property? 

  In other words, would the Corcoran -- 

are you prepared at this time to state what the 

Corcoran's position would be regarding the 

continuance of permission or authorization to park -

-  

 A I'm not totally prepared.  I haven't 

really -- as I said, I didn't know about this up 

until quite recently.  But I can give you a general 
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sense of how we might deal with such a situation. 

  In the first place, at the moment on 

Wisconsin Avenue we have no -- very little Sunday 

activity, if any.  So we're not talking about a 

conflict between our activity and the use of the 

parking lot.  I would say that if over time such a 

conflict exists, obviously we would take precedent 

and we would not have anyone parking on our lot that 

was taking space away from our own students. 

  Now, I think as far as -- the way this 

was represented to me by the management of the flea 

market was that the use of this parking lot on 

Sundays kept the vehicles of the flea market off the 

street and that, therefore, it was beneficial to the 

neighborhood. 

  And I think that I would have to take 

counsel with the neighborhood to see whether or not 

there was agreement on that principle.  Because if 

there is and I don't -- and if we are not using the 

parking lot, and if the neighborhood feels that this 

is an asset, then I would want to be responsive to 

the neighborhood. 

  On the other hand, if the neighborhood 

felt this was not necessary or that they didn't 

wan.t the flea market parking there, I would try to 

be responsive to that, too.  And by the way, when I 
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say "I," this is not a unilateral "I."  I'm talking 

about the Corcoran and we have a board of trustees 

and a process that has to be gone through. 

 Q And following -- pursuing that line of 

questioning, what if, as could very well be the case 

given your prior history of your experience with the 

neighborhood, the neighborhood was not of one mind 

on the question that you just posed as to whether 

the parking of the flea market should continue. 

 A We would cut the baby in half, wouldn't 

we?  I really don't know.  Obviously, you're saying 

we would have to make a judgment, but I don't know 

what that judgment might --  

 Q Right.  But in any event, you're not 

prepared at this time to --  

 A I'm not prepared at this time. 

 Q And if you did allow the parking of the 

flea market to continue at that site, would you 

charge them a fee or ask or request any sort of 

compensation for the parking, for the right to park 

there, bearing in mind, for example, that there 

would be liability issues that would be involved?  

I'm not sure of your insurance coverage --  

 A You're really getting me into an area 

that I haven't thought about at all.  Very often, 

when community organizations come to us and want to 
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use our facilities -- you have to understand, we are 

a service organization.  And our concerns here -- 

we're not a business, we're very dependent on the 

community for its financial support. 

  And the community comes to us often to 

use our facilities for one thing or another.  We try 

to make those facilities available to the community.  

If there are expenses associated with that, we ask 

whatever community organization it may be to cover 

those expenses, which is not the same thing as 

charging. 

  Now, I -- but I can't answer your 

question because I have no idea what's involved 

here. 

 Q But at least it's possible that you 

might accept some sort of remuneration, financial 

remuneration from them, even if it was not on a 

profit basis?  It's possible? 

 A Anything, I suppose, is possible. 

 Q Thank you.  What about -- you've 

mentioned the flea market.  Getting away from that 

flea market parking, what about other parking?  

Would it be within the scope of your present 

intention to allow other facilities, you know, non-

residential facilities --  

 A No. 
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 Q -- in the --  

 A Absolutely not. 

 Q So then only the flea market, the flea 

market would be the only potential entity --  

 A Well, this is the only thing that has 

come up.  I mean, you know, and it was put in the 

context of a service to the neighborhood.  Now, we 

are a little bit -- we might -- you might say we are 

a little over-sensitized to that notion at the 

moment. 

  But we have no intention -- we do not 

use -- we do not make our facilities available to 

other -- I mean, on a general basis for parking or 

anything else because it's not the business we're 

in. 

 Q Now, moving beyond the issue of parking 

by others, you've heard, of course, it mentioned, 

and there was some allusion in the testimony here 

that -- there was some allusion in the direct 

testimony here that the existing parking lot at the 

junior high school to the north would be modified to 

hold a very nice and new park, which will in part be 

paid for by the proceeds from this sale.  Is that 

correct? 

 A Yes. 

 Q And, of course, is it not true, then, 
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that the installation of this very significant park 

environment will significantly reduce the amount of 

then that would be left to conduct the flea market 

on Sunday?  Is that --  

 A I assume so, yes. 

 Q Right.  What then would be your attitude 

-- or what would you be prepared to say now, Mr. 

Levy, in the event that the flea market approached 

the Corcoran and said, "Well, we not only would like 

to park our vehicles here, we'd like to hold the 

flea market here.  We'll park our vehicles at the 

junior high school, but we'll actually transfer the 

flea market operation to this very nice and 

beautifully landscaped and very large new surfaced 

area that's in here"? 

 A We are not in the flea market business 

and we have no intention of having a flea market in 

our parking lot. 

 Q So you're prepared at this time to 

commit for the record that you would not permit this 

--  

 A Let me say, that if -- you know, I get 

very mixed signals about this flea market.  And I 

would say that if the neighborhood were to come en 

masse and say, "You know, this is a great asset and 

you have to help us preserve this asset.  What would 
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you do about it?"  

  We would have to think seriously about 

such a request.  That request has not been made and 

it certainly has never been within the scope of our 

interest in this  operation to do it.  And as a 

matter of fact, we fully -- one of the things we do 

on weekends right now is that we have classes for 

young children and their parents, to some degree, 

coming together as groups. 

  And, quite frankly, we would like to 

expand that activity.  Now, having a flea market on 

that facility would interfere with that activity.  

And so I think that it would not be in our interest 

either in the -- certainly in the long term and 

probably in the short term as well to have that. 

  I feel bad about being inhospitable to 

the flea market, but I don't think that it is in our 

interest to have the flea market on that parking 

lot. 

 Q Thank you.  Moving away from the issues 

of other parking and the flea market, what sorts of 

exhibits or art, student art exhibits or other art 

exhibits, exhibitions or perhaps sales of student 

art could be or might be contemplated at this site? 

 A This is principally a teaching facility.  

Students and faculty occasionally put work of a 
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project up on the walls so students can see it.  We 

do not have public exhibitions at the Wisconsin 

Avenue site and we have no intention to have them 

here. 

 Q Thank you very much.  Now moving to the 

issue of parking, and that is my last issue to 

cover, so I anticipate that we are very close to the 

end of the cross-examination. 

  You heard my question to Mr. Morris 

about his awareness of the general policies that 

obtain in this jurisdiction and surrounding 

jurisdictions about encouraging the use of mass 

public transport? 

 A I heard that, yes. 

 Q Yes.  Are you also generally aware of 

the answer that Mr. Morris gave that there is such a 

policy? 

 A It was an interesting piece of 

information for me.  Having come here seven years 

ago from New York, I had not known that. 

 Q All right.  So at this time, other than 

what you heard Mr. Morris say, you are not aware 

that there is in fact such a generalized policy in 

place here? 

 A No.  It makes sense, but I wasn't aware 

of it. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 Q Fine.  Thank you.  You have said, 

testified today and your supporting witnesses have 

testified and in previous discussion with the 

community you have stated that it is essential that 

you have for this project this entire area here for 

parking? 

 A Yes. 

 Q Is that correct? 

 A Yes. 

 Q For now approximately 99? 

 A Ninety-nine. 

 Q Ninety-nine vehicles.  And if I can just 

spare you the trouble of having to get up, would you 

agree that where I am pointing on the map, on your 

diagram now, which is indicated by a dotted line, 

and indicating for the Board's benefit this dotted 

line represents where today the existing paved area 

of the existing school ends? 

 A Yes. 

 Q All right.  So that for the record, it 

is this entire area to the east of the -- of that 

dotted line, which is now grass or grass and mud.  

But in any event, it's a field of some sort.  It is 

not asphalt.  Everything to the east, that is in the 

direction that I'm indicating here on the -- on your 

diagram, everything to the east of that now is a 
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field, an unsurfaced, not asphaulted or paved 

surface --  

 A That's correct. 

 Q -- is that correct?  All right.  Would 

it be at all possible in your mind, in order to 

mitigate the objectionable impact or adverse impact 

of a parking lot of 99 cars in the -- in this area, 

would it be at all possible to consider as a 

compromise eliminating some portion of the parking 

spaces you presently propose and turning that over 

again to green space, wherever the fence turns out 

to -- to be?  For example, the 15 parking spaces 

that are at the easternmost extremity? 

 A Well, we have tightened up that area and 

provided 18 feet of landscaped area between the end 

of the parking lot and the sidewalk.  I think that -

- and not without some considerable cost down the 

road, I might add.  So I think in terms of 

compromise, although I like it, I think it would be 

very attractive, I think we have been very willing 

to do that. 

  I think it would not be in our interest 

to start eliminating, seriously eliminating the 

parking area.  I think that would drive a force of 

students and others out onto the street.  And that's 

not a good situation for us or for the students.  I 
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don't want the students receiving parking tickets. 

  As I pointed out to you -- I mean, I 

accept the notion that it would be nice if people 

took public transportation, and about 50 percent of 

our students do right.  Or they seem to, or they 

come together.  So I accept that principle. 

  But, in fact, a great many people do 

drive and they will continue to drive.  Classes are 

three hours long.  Non-residential parking is for 

two hours.  This is not a good situation and 

neighbors are not happy about it.  I might also 

point out that in the Wisconsin Avenue facility, 

which is two blocks away, the Reservoir Road 

facility, parking down there is fairly dense, and so 

they're parking up north of there and into this area 

now. 

  So the difficulties that we've had with 

the neighbors, which were discussed at one point at 

the ANC by Commissioner Byrd, are largely the 

neighbors in this immediate area.  I think we want 

to alleviate that. 

 Q But without wanting to put words in your 

mouth, let me just rephrase and see if you agree 

with what I was trying to get at.  With regard to 

eliminating any parking spaces, there is no room for 

compromise on that, from your standpoint? 
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 A No, there is really none. 

 Q All right.  That's all I'll ask about 

that question.  But you did -- in your answer to 

mine, you did raise an issue that seemed to indicate 

a sort of inconsistency.  And I'd like to just ask 

briefly about that. 

  You say that on the one hand your 

primary motivation in trying to provide this entire 

area for parking is to -- is to -- for the benefit 

of the neighbors so that the students will not be 

taking up their residential spaces.  But then you 

also mention that the students get ticketed. 

  And it would seem to me that if the 

students when they park -- if they park on the 

street longer than the two-hour residential 

limitation and they get ticketed, that that would 

sort of take care of the problem.  So --  

 A Why?  I mean, I don't -- you're making a 

leap somehow or other.  I'm not following here. 

 Q So in other words, the position is that 

the students are just paying the tickets and taking 

that as a cost? 

 A They add it to their tuition.  It's the 

cost of doing business. 

  MR. MLOTEK:  Well, since you've raised 

the question of how much parking there is, can I 
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just ask Mr. Morris one further question about 

parking? 

  CHAIRPERSON REID:  Final question and 

then wrap it up. 

  MR. MLOTEK:  Final question. 

 EXAMINATION OF MR. MORRIS 

  BY MR. MLOTEK: 

 Q Mr. Morris, did you at all survey as 

part of your study of the traffic impact here, did 

you at all survey the availability of on-street 

parking on 35th Street and then on the streets -- R 

Street and S Street and T Street, which run east-

west into 35th Street, right up near the building, 

the subject site?  Did you survey that? 

 A I made some surveys of 34th Street and 

35th Street, but I did not survey R, S, and T 

Streets. 

 Q Did you notice what the parking 

availability was on 35th Street? 

 A When I went there, when I went by on 

three occasions that I recall, there were some 

spaces available. 

 Q Did you happen to notice what the 

residential zone limitation was on 35th Street, to 

what time did it run? 

 A I believe it's until 8:30. 
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 Q On 35th Street? 

 A As I recall, but I couldn't swear to it. 

  MR. MLOTEK:  Thank you very much.  

That's all. 

  MR. COLLINS:  A couple of questions on 

redirect if I may. 

 REDIRECT EXAMINATION OF MR. MORRIS 

  BY MR. COLLINS: 

 Q Mr. Morris, you heard the description of 

the modal split.  The use of this property is 

approximately 40 to 50 percent equal, using public 

transportation? 

 A Yes. 

 Q In response to the issue that Mr. Mlotek 

alluded to, as an expert in traffic and 

transportation, would you say that 40 to 50 percent 

public transportation use is good? 

 A It's quite high.  It's higher than one 

would normally expect. 

 Q Mr. Moore, referring to the first plat 

that you had up on the easel, if you could put that 

up, would you -- that's the plat that showed a -- 

the one that attaches Tab E to the statement of the 

Applicant which was previously submitted. 

  Would you give an estimate of the 

distance between the fence and the new trees to be 
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planted, that little planting strip that was in the 

original plan?  What's the width of that, 

approximately? 

 A Approximately three feet. 

 Q And the current plan, after having 

discussions with the community over the last month, 

the area that's available now for landscaping beyond 

the point where the new metal fence is going to be, 

how far is that? 

 A It's 12 feet to the property line, and 

there appears to be another five feet available for 

also landscaping, so a total of 17 feet. 

 Q Would you say that 17 feet planning area 

was a result of compromise with the community? 

 A Indeed.  Exactly that. 

  MR. COLLINS:  Thank you.  No more 

questions. 

  CHAIRPERSON REID:  Okay, thank you.  

Report by the ANC?  You're representing the ANC?  

I'm sorry.  I inadvertently -- Mr. Bastida's report 

should come before your report.  Government reports, 

you're right.  I looked over that.  I'm sorry, Mr. 

Bastida. 

Whereupon, 

ALBERTO BASTIDA 

having been previously duly sworn, was called as a 
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witness herein, and was examined and testified as 

follows: 

  MR. BASTIDA:  Good afternoon, Madam 

Chairperson, Members of the Board.  For the record, 

my name is Alberto Bastida with the Office of 

Planing.  The Office of Planning has prepared a 

report for this case and it has been working on this 

report a short time.  And we worked on this report 

until early this morning. 

  I will not read into the record or go 

into cite an area of description, existing zoning, 

but I'll just touch briefly on the analysis of the 

proposal. 

  The zoning regulations are very specific 

to the analysis that it has to be done, which is 

area impact on the number of parking spaces.  The 

proposed school, in the Office of Planning opinion, 

will not have a negative impact regarding noise 

levels, traffic and number of the students. 

  The specific noise level will be 

contained within the building and there are not any 

proposed activities outside the building.  The 

Applicant's traffic expert has approved that there 

would not be objectionable traffic impacts because 

of the number of parking spaces which are 

approximately a hundred.  But we have found out 
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exactly, 99, which is one more than the Office of 

Planning has anticipated. 

  The Office of Planning has consulted 

with the Department of Public Works verbally about 

this proposal.  And the Department of Public Works 

has advised the Office of Planning that that seems 

to be a number that would adequately the demands 

upon the school. 

  The number of the students would be 

about, on the average, 140 students and 12 faculty 

members.  The facility can accommodate 198 students 

and a faculty staff of 14 at one given time.  We 

believe that those figures are easily housed in the 

facility and will not create a deleterious impact on 

the neighborhood. 

  Adequacy of number of parking spaces.  

The zoning regulations with the maximum capacity 

would require 29 parking spaces.  The Applicant has 

proposed 99 spaces.  Again in consultation with the 

Department of Public Works, the Department of Public 

Works determined verbally that that was an adequate 

number. 

  The community comments, you are in 

possession of the ANC final action which recommended 

three conditions as part of the file, and the ANC is 

here to testify regarding that matter. 
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  Our recommendation basically is for an 

approval of the proposal provided that the Board 

basically conditions that to our Attachments Number 

1 and 2, and actually the Applicant has submitted 

the same attachment.  It was a series of conditions 

that were negotiated with the neighborhood that 

finally was substantiated by both parties to the 

Office of Planing as late as 11:00 this morning. 

  And that's why I didn't spell it out, 

but made the attachments to my report.  And that 

concludes my presentation.  If you have any 

questions, I will be glad to answer them.   

  I would like a final comment.  This 

proposal is within the Old Georgetown Historic 

District.  Any proposal of the landscaping and 

activities -- not activities, but the physical 

aspect that will be taken care of will have to be 

reviewed by the Commission on Fine Arts. 

  The Board could defer to the Commission 

of Fine Arts to give a final blessing regarding what 

the specific layout the landscape plan will have.  

The Corcoran has engaged one of the landscape 

architects that we have in the City, with a national 

reputation and an international reputation. 

  So I would not have any hesitation to 

recommend to the Board that the Board gives final 
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authority to the Commission on Fine Arts regarding 

that matter.  That concludes my presentation.  I 

will try to answer any questions you might have.  

Thank you. 

  MS. KING:  Mr. Bastida, no matter what 

we do, we cannot preempt the decision of the 

Georgetown District, right? 

  MR. BASTIDA:  Well --  

  MS. KING:  So I mean we could make a 

decision here, if they didn't like it they could 

override us, is that not correct? 

  MR. BASTIDA:  The position of the 

District Government is that the Commission on Fine 

Arts is advisory to the District Government.  It has 

no authority to tell us exactly what to do. 

  MS. KING:  Good.  I like that. 

  MR. BASTIDA:  I have -- I maintain that 

position. 

  MS. KING:  Fine.  I do, too.  I didn't 

realize that.  I thought that legally they could 

preempt us. 

  MR. BASTIDA:  I don't believe so, Mrs. 

King, and that has been stated in a memorandum from 

the Corporation Counsel. 

  MS. KING:  Thank you. 

  MS. KRESS:  I would just comment that 
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while they are advisory, I think a point is well 

taken, that perhaps the final resolution of the 

landscape we leave to their authority, unless 

someone here would like to take on a more detailed 

review of that. 

  MR. BASTIDA:  If I might elaborate on 

that, my main concern is also that the landscape was 

recently engaged.  There is a legal -- there is a 

need for the landscape to get into the project, made 

certain determinations that would require some time 

to come to that final resolution. 

  Also, the landscape would be in 

consultation with a segment of the community to 

arrive to that final design.  Accordingly, it's my 

view that some time would be required that is more 

than what --  

  MS. KRESS:  Right now, it's vague.  It's 

decorative and there's a concept that the plan 

itself is not resolved. 

  MR. BASTIDA:  All the decisions have 

not, but I am sure that it would resolved.  And it 

would be nice to have a favorable recommendation of 

the Commission on Fine Arts and of the community, 

obviously. 

  CHAIRPERSON REID:  Okay.  Mr. Collins, 

did you have any questions of Mr. Bastida? 
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  MR. COLLINS:  No.  And we agree with the 

recommended conditions. 

  CHAIRPERSON REID:  Okay.  Mr. Mlotek, 

cross-examine? 

  MR. MLOTEK:  Once again for the record, 

Ron Mlotek. 

 CROSS-EXAMINATION OF MR. BASTIDA 

  BY MR. MLOTEK: 

 Q One very brief question.  Mr. Bastida, 

you have described the position of the Office of 

Planning with regard to the conformity of this 

proposal with the standards for special exception, 

which are that there not be objectionable impact 

into the residential neighborhood, correct? 

 A That's correct. 

 Q Could you please just explain for the 

benefit of the Board what your position is with 

respect to that specific issue as regards the 

placement or intrusion of a hundred-car parking lot 

in an area where there is now only a parking lot for 

only 50, and the subsequent removal, as you saw in 

the diagram?   

  I will refresh your recollection, if you 

would like, about the diagram.  But the subsequent 

removal of approximately half of the entire area 

there, half of the entire lot, and its conversion 
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from a field to a parking lot, and how does that fit 

in with your conclusion that there is no 

objectionable impact? 

 A Mr. Mlotek, I am here representing the 

Office of Planning.  The Office of Planning has 

presented a report.  The Office of Planning has 

taken that into account and came to the conclusion 

that in fact we don't see a negative impact, 

provided that what is proposed on the record now, 

with those conditions, is effectuated. 

 Q And by what is proposed by now on the 

record, do you mean the screening? 

 A The 17 feet, the screening, the wrought 

iron fences, et cetera, et cetera. 

 Q So in other words, a park -- the placing 

of a large parking lot in a residential zone so long 

as it is screened does not present a problem with 

regard to objectionable impact as far as you're 

concerned? 

 A First, it's not my concern.  It's the 

Office of Planning --  

 Q The Office of Planning's concern. 

 A Secondly, it is not that generic.  It is 

the conditions associated with the site and the 

proposal, and the specifically of such design is 

what makes the Office of Planning believe that there 
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will not be advisory -- I'm sorry, negative impacts 

on the area. 

  MR. MLOTEK:  Thank you. 

  CHAIRPERSON REID:  Okay, the ANC report.  

And did you have any questions of Mr. Bastida?  

Okay, thank you.  You may proceed with your report. 

Whereupon, 

JONDA McFARLANE 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. McFARLANE:  Mr. Bastida made a 

valiant effort to reach me while I was in Chicago 

earlier this month, and I appreciate that very much. 

  My name is Jonda McFarlane and I'm 

Chairman of ANC 2-E.  You should have in your 

possession two letters from ANC 2-E.  One was faxed 

to you yesterday.  If that's not the case, I'd like 

to know. 

  MS. KING:  A March 5th letter? 

  MS. McFARLANE:  There is a March 5th 

letter and an April 10th letter that was faxed to 

you yesterday.  We made phone calls regarding it.  

Our meeting was April 7th.  And so we were not able 

to get our response to you in the required week 

prior to the -- to this meeting. 
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  But we were told that it would be all 

right and that you would accept it, and then we 

faxed it over to you.  I have a copy here I will 

leave.  I don't have multiple copies.  And I'm going 

to summarize as I speak.  I will be very brief. 

  I think that the Corcoran has quite an 

outstanding record of informing and working with the 

community on this issue both before the acceptance 

of their bid for the property and afterwards.  They 

were heard at the ANC in February, where we voted 

unanimously to approve their application for a 

special exception.  And you have that March 5th 

letter stating that. 

  Shortly after than meeting, it became 

apparent that there were some neighbors who had 

concerns.  And we, in speaking with Mr. Levy, 

recommended that that they continue to work with 

them, which they were very happy to do and did do 

throughout than month. 

  And then they returned to the ANC in 

March -- or in April, excuse me.  I'm sorry.  I 

guess we heard them in March and in April, not in 

February and March.  My error, I'm sorry.  In the 

April meeting and -- for an update.  And we added to 

our recommendation three points. 

  One, that the points agreed to by the 
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Corcoran in their April 6th letter to the neighbors 

be incorporated into your order; and that the 

Corcoran continue to meet with the neighbors to 

successfully resolve any issues, which they have 

continued to do.    And we recommended, also, 

that they seriously consider a further setback of 

the wall, which they have already done.  That is the 

content of that second resolution and I will leave a 

copy with you for that. 

  I just would like to comment that we see 

numerous situations like this at the ANCs, as I'm 

sure you know.  And in my view the Corcoran has 

really been a model applicant by informing the ANC 

repeatedly of their progress, by agreeing to meet 

with the neighbors repeatedly, and by conducting a 

real dialogue which has -- many times people say 

they will do these things, but the outcome is not 

very satisfactory. 

  But in this case it seems as though 

there has been quite a bit of open-mindedness and 

agreeing to compromise.  And I would just commend 

that on that. 

  CHAIRPERSON REID:  Thank you.  There 

were two things.  One, your request for a waiver for 

a letter to be submitted, we'll grant that. 

  MS. McFARLANE:  Thank you. 
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  CHAIRPERSON REID:  I need to say that 

for the record.  Even though you were told that you 

could, we needed to make sure it's in the record as 

such.  And there was a unanimous vote.  It does not 

specify the number that was present at that meeting.   

  And you need to tel us what that number 

was so as to get the -- receive the great weight to 

which it would be entitled. 

  MS. McFARLANE:  Yes.  I'll have to get 

back to you on that.  I believe it was -- I believe 

there were seven of the eight members present.  We 

did have a quorum, I know. 

  CHAIRPERSON REID:  You did have a 

quorum?  That's what we need to know. 

  MS. McFARLANE:  We did have a quorum, 

I'm sure. 

  CHAIRPERSON REID:  Okay.  Then you will 

be afforded the great weight. 

  MS. McFARLANE:  A quorum is five for us.  

So I'm certain there was a quorum. 

  CHAIRPERSON REID:  There was a quorum 

present.  You will be afforded the great weight to 

which you are entitled as an ANC. 

  MS. McFARLANE:  Thank you.  Thank you 

very much. 

  CHAIRPERSON REID:  Questions? 
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  MS. KRESS:  I just wanted to make sure I 

understood.  The recommendation that they consider a 

further setback of the proposed wall, as far as 

you're concerned, that has been done --  

  MS. McFARLANE:  Yes.  This was --  

  MS. KRESS:  -- on this plan being 

presented today? 

  MS. McFARLANE:  Yes.  This was back on 

April 7th.  And in the period of time since then 

they have met and made these modifications. 

  MS. KRESS:  I thought I heard you say 

that.  I just wanted to clarify that in my own mind.  

You also have reviewed -- or have you had time to 

review what the Office of Planning has suggested as 

the conditions? 

  MS. McFARLANE:  That appeared today, and 

I did not receive a copy of it.  So I don't --  

  MS. KRESS:  I was wondering what your 

opinion was and whether these reflected --  

  MS. McFARLANE:  I think so.  In the -- 

my understanding is, and Mr. Bastida, you could tell 

me about that.  But our point -- there was a letter 

that the Corcoran wrote to the neighbors on April 6, 

which was in response to requests that they had 

made.   

  And they enumerated all the things that 
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they were going to do, the agreements that they 

would make.  And that -- I think that's the same 

letter that you --  

  MR. BASTIDA:  Well, it goes beyond that.  

It's a further negotiation with the community group 

that was the umbrella group, negotiated with them, 

that expanded on those points and tightened them.  

And I submit those were agreed upon, I think, 

sometime late yesterday.   

  But I didn't receive them until sometime 

this morning, and I attached to those to the record.  

In fact, Mr. Collins submitted the same conditions 

for the record.  And I think Mr. Thrasher, when he 

testified, if he does, will submit the same 

conditions for the record.  So we will all 

supposedly be in tandem. 

  MS. KRESS:  I just wanted the ANC to 

feel comfortable, that they had looked at these in 

case something was left out.  I don't see it, in 

having followed the record myself.  But I had just 

wanted your opinion. 

  MS. McFARLANE:  My sense there is that 

what is important to the ANC is that the neighbors 

and the Corcoran are in agreement.  And if they are, 

then that is satisfactory to the ANC.  Thank you. 

  MS. KRESS:  Thank you. 
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  CHAIRPERSON REID:  Are there any 

questions for the ANC representative, Ms. McFarlane. 

  MR. MLOTEK:  Yes.  Two very quick ones.  

For the record, Ron Mlotek again. 

 CROSS-EXAMINATION OF MS. McFARLANE 

  BY MR. MLOTEK: 

 Q Good afternoon, Ms. McFarlane.  You 

stated that you congratulated the Corcoran applicant 

for its cooperative and disclosive attitude toward 

the ANC, and called them a model applicant? 

 A Not only toward the ANC, toward the 

community. 

 Q Toward the community as a whole? 

 A Yes. 

 Q Including, presumably, the individual 

who is now cross-examining you? 

 A I guess I can't speak for every person.  

But from what I have seen and in comparison with 

other applicants that I have come into contact with, 

I think that they have been model applicants. 

 Q Could you please tell the Board when the 

ANC -- you mentioned that the first meeting of the 

ANC on this matter was when? 

 A March 3rd. 

 Q What month? 

 A March 3rd. 
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 Q Was the ANC at that time informed of the 

very extensive modification of the site that was 

planned?  Specifically, I'm referring to the removal 

of the entire green field, the grass lawn, and the 

substitution of an asphalt parking lot?  Was the ANC 

aware of that? 

 Q The question was asked of Mr. Levy if 

there were going to be any changes to the building, 

and he answered no.  And later it became apparent 

that there were changes to be made to the outside of 

the building, which did not come up. 

  We were looking more at issues of the 

use of the building changing.  It didn't -- it was 

not a concern from my point of view. 

 Q But just to answer the question, you 

were not aware at that time, at that meeting, of 

this extensive alteration? 

 A No. 

 Q You weren't.  Were you aware at that 

same meeting -- were you aware that there was 

proposed, at this point, to be an alley cut, a cut 

into the alley directly abutting private property 

owner residences?  Which is no longer proposed.  

That is --  

 A No. 

 Q So the ANC was were not aware of that, 
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even though the Applicant presumably at that time 

had that plan in mind? 

 A I don't know whether they did or not. 

 Q I see.  And were you aware that a number 

of people residing immediately -- residents residing 

immediately in the vicinity of the subject site, and 

specifically the 1700 block of 34th Street, were you 

aware that virtually no one there in that area was 

aware of any of that exterior proposal, alteration? 

 A I had no way of knowing that.  No one 

mentioned it. 

 Q Okay, thank you.  Now, my last question.  

Could you just enlighten the Board and tell them in 

general terms what the ANC feels?  Of if you feel 

uncomfortable about speaking of the entire ANC, what 

you personally, as the Chair, feel about the 

eradication of green space from a residential area 

in Georgetown, and the insertion -- the removal of 

green space in favor of the asphalt parking lot, 

general policy? 

 A I cannot speak for the ANC as a whole.  

But for myself, I think it's important to have open 

space.  And if that open space is ameliorated by 

beautiful landscaping, it does not offend me that 

the space inside the beautiful landscaping is a 

parking lot. 
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 Q So in other words --  

 A If it's green --  

 Q -- in your view, there isn't any per se, 

objectionable grounds against parking in a 

residential area in Georgetown so far as you 

personally are concerned? 

 A I think that parking lots are very 

useful.  And I wish we had more of them.  And I 

think it's a matter of how they're treated and how 

they're presented and what is done with them.  They 

can be good or they can be bad, depending on what is 

done. 

 Q So, for example, if -- you know, 

Georgetown has a very, very serious parking problem, 

we all know.  So, for example, if the District 

Government, which also has a financial problem, were 

to try to kill two birds with one stone, that is, 

try to ameliorate some of their financial problem 

and try to ameliorate some of the parking problem by 

turning, let's say, the Georgetown --  what is now 

the public swimming pool area -- do you know where 

the Georgetown swimming pool is on 34th and Q, 

between 34th and Q, the --  

 A Oh, at Volta Park? 

 Q At Volta Park, yes, the Volta Park 

swimming pool.  If the District of Columbia were to 
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propose to sell that off to a commercial parking lot 

operator but would have -- would have Mr. Van 

Sweeden design a very lovely, totally opaque --  

  MS. KRESS:  I'm having a problem with 

this line of questioning.  This is very 

hypothetical.  It is not cross-examining to that 

which she has testified.  I am not  a lawyer, but to 

me this is off the point. 

  MR. MLOTEK:  I'm sorry.  But the issue -

- of course, the essential issue is objectionable 

impact to the residential neighborhood.  And the ANC 

has found and so testified that there is no 

objectionable impact here by the insertion of a 

parking lot.  So I am really trying to  

  MS. KING:  But she's answered your 

question.  She answered your question by saying if 

it was properly screened, and she would prefer to 

have open space, whether paved or not, to having, 

you know, a high-rise --  

  MR. MLOTEK:  Right.  And I was taking it 

only one --  

  MS. KING:  But to ask her hypothetically 

about paving over the Volta Place swimming pool is 

totally irrelevant to anything that she testified to 

before.  I think.  I agree with Ms. Kress.  Your 

point is taken.   
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  MR. MLOTEK:  Well, I think -- I think 

it's -- just -- I don't wan.t to prolong this.  But 

I just this there is a legitimate --  

  MS. KING:  You're going to have your 

opportunity to testify. 

  MR. MLOTEK:  I understand.  But what I 

testify to --  

  MS. KING:  This is not cross-

examination. 

  MR. MLOTEK:  Yes.  But we're forming a 

record here.  And my testimony will in part be based 

on the testimony that was elicited on cross-

examination. 

  CHAIRPERSON REID:  Mr. Mlotek, is this 

your last question? 

  MR. MLOTEK:  It was the last question., 

  CHAIRPERSON REID:  Okay. Then --  

  MR. MLOTEK:  And all I was trying to 

find out was whether Ms. McFarlane had a consistent, 

a consistent policy with regard to it.  That's all.  

I mean, she -- she stated -- she did state on the 

record what she felt about this parking lot.   

  I would just like to see whether on the 

record she agreed with this as a general principle 

or she's not willing to state, or whatever the case.  

That's all. 
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  CHAIRPERSON REID:  Okay.  We will allow 

her to answer yes or no. 

  BY MR. MLOTEK: 

 Q If the District of Columbia wished --  

 A Rephrase your question. 

  CHAIRPERSON REID:  Rephrase the 

question.  We will allow her to answer, and then 

that will conclude your questioning. 

  MS. McFARLANE:  My response would be 

that, naturally, the use is important.  We wouldn't 

turn a swimming pool that gives a great deal of 

pleasure to the community over to a parking lot.  

The green space than you refer to here is not an 

attractive space. 

  The Volta Park is a very attractive 

space that several hundred thousand dollars worth of 

improvements have been made on by the community.  So 

I think we would not do that.  And I would not --  

  MR. MLOTEK:  Thank you. 

  MS. McFARLANE:  -- want to see that 

happen. 

  MR. MLOTEK:  Thank you. 

  SPEAKER:  Can I question this lady? 

  CHAIRPERSON REID:  You have to be a 

party in order to be able to cross-examine. 

  SPEAKER:  I'm a property owner near this 
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place. 

  CHAIRPERSON REID:  I understand.  But 

you have to have party status in order to be able to 

cross-examine. 

  Okay.  We move now to persons and 

parties in support of this application. 

Whereupon, 

MICHAEL THRASHER 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. THRASHER:  Thank you, Madam Chair.  

My name is Mike Thrasher.  I live at 1716 34th 

Street, in Washington, obviously.  I am one of a 

group of folks in the neighborhood there who has 

talked with the Corcoran through this process.   

  In fact, we met with them the last time 

on Monday evening, and I think we finally got it 

nailed down.  And I think that the drawing you see 

here is kind of the final version that most people 

wanted.   

  So what I would like to say is that 

under the circumstances certainly my wife and myself 

support the Corcoran here in their bid for a special 

exception so long as the letter -- they follow up on 

the letters in the record, and those would be the 
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March 27th, '98 letter, the letter of April 6th, and 

finally there's a letter, April 14th, that came in 

that I think Mr. Bastida was talking about. 

  So as long as those conditions are met, 

we support them.  I brought a letter to that effect 

from my wife and me, and letters from three other 

residents who couldn't be here today, to that same 

effect.  I'd like to submit those for the record. 

  CHAIRPERSON REID:  Certainly.  Thank 

you. 

  MS. KRESS:  Thank you for keeping it 

brief. 

  CHAIRPERSON REID:  Was there another 

person who wanted to testify?  Okay. 

Whereupon, 

BEVERLY JOST 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MS. JOST:  Thank you.  I'm Beverly Jost.  

I reside at 1410 34th Street.  And some of you may 

know, I used to be on the ANC, so I'm very 

interested in our neighborhood.  And at the same 

time on the Board of Overseers of the Corcoran 

School of Art.  So I care a great deal about the 

institution, the Corcoran. 
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  These are two of my interests.  My first 

interest really is my neighborhood and I think this 

is very good for the neighborhood.  Westie Byrd 

called me to tell me that there was a problem with 

the neighbors.  And I called David Levy and I've 

been kind of back and forth talking to Westie Byrd 

and David Levy about the situation. 

  I brought with me today a letter from 

Westie Byrd.  I think she's very happy about how 

this has been resolved, with the majority of the 

neighbors supporting the project, and the 

compromises that have taken place.  And this is 

really a democracy at its best.  And I think you 

should be proud of the neighborhood and the 

Corcoran.  

  I also brought along a hard copy of 

Bonnie Hardy's letter.  She's president of the 

Burleigh Citizens Association.  I've worked with 

her.  And she's also very pleased about what has 

gone on, and very interested in the tot lot. 

  So I support the project.  And I don't 

live right on that block.  I'm three blocks down, 

but I think the Corcoran has gone more than halfway 

to support the concerns of the majority of the 

neighbors who are immediately affected.  Thank you. 

  MS. KRESS:  Did you review the 
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conditions that were submitted to us both by the 

Office of Planning and the Applicant, and do those 

conditions represent your best understanding of what 

was agreed to with the neighbors? 

  MS. JOST:  I do not have the Office of 

Planning's copy because you just came up with that.  

But I have read Westie's letter, and in that letter 

the complete plan reflects her interests and the 

interests of Mr. Thrasher and the majority of the 

neighbors. 

  So yes, I feel very happy with the 

resolution. 

  CHAIRPERSON REID:  You mentioned a 

couple of letters that you said you brought today.  

Did you submit them for the record? 

  MS. JOST:  I did.  I brought a letter 

from Westie Byrd, which I did submit.  And Bonnie 

Hardy had already faxed in a letter and I brought it 

because she doesn't trust how her fax machine really 

works. 

  MS. KING:  In case you want it, these 

are the conditions that were included in Mr. 

Bastida's report, in case you want to glance over 

it. 

  MS. JOST:  Thank you. 

  CHAIRPERSON REID:  Are there any 
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questions for this witness, any cross-examine? 

  MR. MLOTEK:  One, very quickly. 

CROSS-EXAMINATION OF MS. JOST 

  BY MR. MLOTEK: 

 Q Yes, Ms. Jost, you said that the 

agreement reached reflected a majority of the 

neighbors.  How do you know that reflects a majority 

of the neighbors? 

 A Well, that's a good point.  I guess I 

used that term rather loosely.  Mr. and Mrs. 

Thrasher brought, what, I think three or four 

letters with them? 

 Q I think he said three. 

 A Right. 

 Q Plus himself is four. 

 A Right. 

 Q And you heard me at the outset say that 

I represented four property owners as well? 

 A Would that also include yourself? 

 Q Yes. 

 A Okay. 

 Q So now we're at four, at four, would 

that be correct? 

 A That's correct. 

 Q So if there were one more neighbor or 

property owner in opposition, then --  
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 A I wonder if Mr. Thrasher could respond 

to that.  He might be the best person, since he 

lives directly on the block.  There may be other 

people on the block who haven't come forward.  I 

wouldn't be the best person to answer that. 

  MS. KRESS:  That's why you've answered 

it to the best of your ability. 

  MS. JOST:  Thank you very much. 

  CHAIRPERSON REID:  Okay.  Do you have a 

question? 

  MR. COLLINS:  I don't have a question.  

But I was asked to hand in a resident of 34th 

Street, who had to leave at 3:00.  But she asked 

that her views be reflected. 

  CHAIRPERSON REID:  She's in support?  

Thank you.  Okay.  Persons and parties in 

opposition? 

Whereupon, 

RONALD MLOTEK 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. MLOTEK:  Thank you, Madam Chair.  If 

it may please this honorable Board, I am Ronald 

Mlotek, 1723 - 34th Street, N.W., Washington, D.C.  

20007.  And I'm not here representing the Department 
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of State.  I will conduct my statement with great 

regard for need for expedition, I assure you. 

  Let me start off by stating the 

following very loud and very clearly.  The four 

individuals, including myself, for whom I am 

speaking, I will be glad to name them.  I'm speaking 

for Dr. and Ms. Myer, Dr. Richard and Anna Myer, who 

own 1724.   

  That is the property that is most 

directly affected.  I would like to emphasize that 

to the Board.  1724, if I may refer quickly to the 

diagram --   MS. KRESS:  I'm sorry.  And 

your number -- maybe you could help us by going to 

the diagram and showing us the addresses that you're 

representing. 

  MR. MLOTEK:  1724 is the property -- 

this is 34th Street, north and south.  1724 is the 

first property there, on the same side.  And it is 

the only, and I emphasize, it is the only 

residential property of those who have made any 

comment on this matter at all, the residential 

property directly bordering or abutting the site. 

  Next to 1724 is 1722, which is owned by 

Mrs. Petina Kunin, K-u-n-i-n, who has given me a 

proxy to speak for her today, directly across the 

street from the subject site.  Well, actually, not 
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directly across.  Sort of across from 17 -- across 

from the alley is my property at 1723, but within 60 

feet or so of the subject site. 

  And across 34th Street on the same side, 

the eastern side, or the opposite side of the 

Corcoran, the eastern side of 34th Street, the 

property owned by Mr. James Gormley, G-o-r-m-l-e-y, 

at 1731 - 34th Street. 

  MS. KRESS:  Thank you. 

  MR. MLOTEK:  Let me state for the record 

very quickly.  I, and to the extent that I represent 

the views of any of the aforementioned people, those 

other individuals, do not object to the Corcoran 

being there or to the Corcoran receiving a special 

exception to operate that isn't a matter of right 

for them, but to operate this school there. 

  I think such a school would be a very 

fine addition to the neighborhood, and I had said so 

consistently.  I am a great admirer of the Corcoran, 

a great admirer of Mr. Levy at the Corcoran, an 

incredibly strong fan of Mr. Arthur Cotton Moore, 

who I think is one of the greatest architects in 

America. 

  And I was very privileged to meet him 

through the conduct of this discussion that we had; 

as well of Mr. James Van Sweeden, who was brought 
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on, you heard, rather late in the game to do the 

landscape architecture there.  He is very well and 

capably known to me.   

  He has also designed a beautiful park 

that I look out at every day from my office at the 

State Department, a phenomenal site.  We do not 

oppose this special exception to the extent that the 

special exception concerns the use of the property; 

in other words, the user, the identity of the user 

or, basically, the activity that this user wants to 

conduct here.   

  The basic problem is intruding a 100-

car, or a 99-car, I think it's now been revised to a 

99-car parking lot, an asphalt parking lot into the 

middle of a residential zone.  Now, we have heard 

that this parking lot is going to be very nicely 

screened.  I believe it will be, though I will tell 

you that it took a considerable amount of work and 

discussion back and forth to get it that way. 

  The Corcoran's original position was not 

to do that.  It was simply to extend the parking lot 

right up to the very border, put a few trees there, 

keep the existing rusting chain-link fence, and 

stick some slat-wood slats in there so the parking 

lot could not shine through. 

  But they have come a long way and I am 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

very appreciative of that, and I want the record to 

reflect that I personally am gratified by that.  The 

question is, as you heard Ms. Jost say in her 

testimony, that the Corcoran had gone more than 

halfway, at least halfway to meet the objections of 

the neighbors. 

  I could not agree with that.  Probably 

the reason I can't agree with that is because they 

started from such a low base to begin with, with 

what was originally proposed, as you heard, of an 

alley cut and very inadequate screening.  Was not 

good.  

  So they have come very considerably 

forward from that.  I acknowledge that.  But have 

they come halfway?  And I submit to the Board that 

they ought to come halfway.  And the way to come 

halfway is by agreeing to moderate the size of this 

parking lot, however so nicely it's screened. 

  I'm prepared to stipulate that with the 

oversight of Mr. Arthur Cotton Moore and with the 

design touch of Mr. James Van Sweeden, this parking 

lot that they propose to build will undoubtedly win 

the next time they have an international competition 

for parking lots, wherever they hold that 

competition. 

  I am sure they will win it hands down 
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and will run away with it.  But it is still a 

parking lot.  It is still taking something, taking a 

structure or an alteration to a site which is 

suitable for Tysons Corner or for some other 

shopping mall situation, or for the Safeway Store 

that's in a commercial zone near our house, and plop 

that into a residential zone. 

  And I submit it's a bit much.  And I 

submit that what they ought to be willing to do as a 

condition of approval is to come down somewhat.  I'd 

be prepared to meet them halfway.   

  I would point out that they're already 

taking, by the proposal, the entirety, the entirety 

of that space, less six feet which they've -- 

they've agreed as a result of the discussions you 

heard on the compromises, you heard described.  

Their compromise now amounts to exactly, to quantify 

it, six feet.  In other words, six feet to the west 

of where the existing chain-link fence is. 

  But I don't think that's halfway.  If 

you look at what they want to do, they want to 

expand what's been a parking lot there for 50 years 

for an elementary school that did not have any 

activity on Saturday and Sunday, that did not have 

any activity in the evening, did not have people 

coming and going. 
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  Children, of course, do not drive cars.  

They want to expand the intensity of the use.  That 

is the focus of my testimony.  The intensity of the 

use as manifested by the parking lot.  Nobody thinks 

that art students are going to make noise.  Nobody 

is making such an argument. 

  But cars do make noise, even the cars of 

art students.  I don't think their cars are any 

quieter than anyone else's, or that they emit any 

less pollution that anyone else's.  That is what the 

issue is. 

  I would also -- you heard in the 

testimony as a result of my cross-examination the 

colloquy concerning the operation -- possible 

operation of the flea market, either the flea market 

itself or the parking lot attendant to the flea 

market. 

  I would submit very strongly that the 

Board ought to append as a condition to this that 

the Corcoran may not use the parking lot for any 

other purpose than the Corcoran.  Certainly no other 

commercial purpose. 

  MS. KRESS:  I'm sorry, explain that.  I 

wasn't sure when you were asking questions where you 

were coming from.  Make this clear.  You don't want 

them to use this parking lot --  
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  MR. MLOTEK:  Absolutely not. 

  MS. KRESS:  -- not even for --  

  MR. MLOTEK:  Absolutely not. 

  MS. KRESS:  In no way, for anything --  

  MR. MLOTEK:  The flea --  

  MS. KRESS:  -- except for --  

  MS. KING:  Not even for parking of 

vehicles at the flea market --  

  MR. MLOTEK:  Absolutely not. 

  MS. KRESS:  Yes.  I didn't know that 

from your questioning. 

  MR. MLOTEK:  Absolutely not.  No.  My -- 

well, my questioning wasn't cross-examination.  In 

cross --  

  MS. KRESS:  No, I understand. 

  MR. MLOTEK:  I didn't want to be ruled 

out of order or irrelevant. 

  MS. KRESS:  You were right. 

  MR. MLOTEK:  Okay.  So I just directed 

my cross-examination to eliciting of facts.  And 

then during my statement, now I'm arguing what those 

facts imply or what consequence they have. 

  The flea market is an oppression upon 

the 1700 Block of 34th Street.  Every Sunday that's 

not raining and the temperature isn't below 

freezing, there descends on this neighborhood, which 
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is a residential neighborhood, a vast army of people 

who come to the flea market. 

  The flea market is a very nice thing.  I 

have nothing against it per se.  But it totally 

ruins our enjoyment of our properties each and every 

Sunday unless, as I say, the temperature is below 

freezing or it's a torrential rainstorm outside. 

  And along with this comes that you 

cannot get a parking space for blocks and blocks 

around.  There is all sorts of trash and debris that 

is left by the people who come to the flea market 

and stop off at an eatery, or something like this, 

and then dump their things.   

  Every time I go out on Sunday afternoon 

I have a bunch of Starbucks coffee cups deposited on 

my front lawn that I have to collect.  And in 

addition, there are all these trucks and other 

vehicles that cause an inordinate amount of traffic.   

  Many of those people -- I should point 

out, the trucks belong to the vendors at the flea 

market.  The vendors, in order to get a parking 

space there and in order to get a good spot inside 

the flea market to make sure that they're ready the 

first thing at the get-go on Sunday morning, they 

stay overnight. 

  They sleep overnight in their trucks, 
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their vans, their other little mobile -- that they 

park in what would be the Corcoran parking lot, and 

they stay there overnight.  Where they go to the 

bathroom is anybody's guess.  Where they put all of 

their garbage and their refuse is anyone's guess. 

  But this is not an appropriate, in my 

opinion, activity to be conducted in a residential 

area.  And I would, therefore, strongly urge the 

Board that if it approves this special exception it 

attach the condition that the Corcoran may not use 

the parking lot area there either for the conduct of 

this flea market or any other flea market, either 

for the flea market itself or for the parking 

appurtenant thereto. 

  Finally, I just wanted to emphasize 

again, there's been a lot of talk here about the 

majority of the residents have reached a compromise, 

a majority of the residents agreeing.  I don't think 

we're anyone near a majority.   

  In terms -- at least if we're speaking 

about the most immediately impacted, those within a 

circle of 200 feet, by which statutory notice must 

be given under the zoning reg's, as I said, there 

are four people for whom I speak.   

  There is one other individual here in 

opposition.  That makes five.  So with the 
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additional --  

  SPEAKER:  ---- . 

  MR. MLOTEK:  Well, we'll sort out the 

mathematics.  My point here is not to do an absolute 

vote.  I stand very strongly for the position that 

these things are not supposed to be determined by 

majoritarian impact. 

  I mean, even if there's only one 

neighbor who is very severely put upon, where it 

creates a very objectionable adverse impact, the 

fact that there are a hundred other property owners 

who want the thing should not -- is not something 

that the Board should be oblivious to.  Should take 

those interests into account. 

  But, certainly, we're not at a majority.  

That is the point that I wanted to bring home to the 

Board.  There is not a majority.  Finally, I regret 

very much, and it is a fact that I must admit that 

the neighborhood was extremely fractious in 

disunified and at opposite ends on this. 

  And, particularly, I particular regret 

the fact that our Advisory Neighborhood Commission 

took a stand which was so blatantly contrary to the 

property interests and quiet enjoyment interests of 

myself and the other three people I speak for.  And 

I'm sure the other individual in opposition here 
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today may say something along the same lines. 

  I regret all that.  Nevertheless, that 

has happened.  The important thing that the Board 

needs to know is that there is not a majority of 

immediately impacted residents; that is, the 

residents in the 1700 Block of 34th Street.  Those 

are the people I would consider the most immediately 

impacted. 

  And, finally, with regard to the 

parking, just one other thing popped in my head that 

should be borne in mind when considering parking 

impact, this site is not -- is several blocks north 

of where the Corcoran's current site is. 

  Now, in absolute terms, that's not a 

lot.  In D.C. urban parking terms, it is a great 

deal.  You heard -- I tried to elicit from the 

parking and traffic expert, Mr. Morris, whether he 

had investigated the parking conditions on the side 

streets. 

  Now, there are several side streets that 

run perpendicular into 35th Street.  That is at the 

front of where the Corcoran would -- the parking lot 

would be at the rear.  But at the front of the 

Corcoran there are a number of streets, R, S and T 

Streets, which run off perpendicular, east-west into 

35th Street right near the entrance of the proposed 
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site which on any given day are virtually empty. 

  There is scads of parking up there.  

Furthermore, the parking restrictions there, the 

two-hour zoned parking restrictions end at 6:30.  So 

with regard to the third -- as you notice in their 

presentation, they divide their classes into three 

triages, or three periods, three class periods, if 

you will. 

  The last period, I think, begins at 6 or 

6:30.  I mean, those people would have no problem 

parking on the street.  Those streets have a very 

great deal of on-street parking.   

  It's somewhat bothersome to me as a 

property owner and a person who parks there on the 

street myself to hear and see representatives and 

other people who live blocks and blocks away from me 

tell me I have a parking problem with on-street 

parking, which I don't. 

  The on-street parking situation in this 

area, the 1700 block of 35th Street, the 1700 block 

of 34th Street, and R, S and T, those residential 

streets that run perpendicular into 35th Street at 

that point, do not have a parking problem.   

  And, therefore, all the more reason I 

think to strike the balance here in favor of a 

smaller, less intrusive parking lot.  That should be 
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an appropriate compromise and that would meet our 

objections halfway.  Thank you. 

  CHAIRPERSON REID:  Mr. Mlotek, I'm not 

really clear on exactly what you're requesting.  You 

say that you would like the parking lot -- for them 

to come down more in the size of the parking lot.  

Could you be more specific and give us exactly what 

you feel would be appropriate? 

  MR. MLOTEK:  You heard it said, of 

course, that unlike some other sites in Georgetown, 

which are major neighborhood amenities or benefits 

to community, this is just an empty lot.  That is 

not the case at all.   

  My son, when he was growing up here, and 

many other kids today and people who come out and 

throw frisbees at their dogs and play touch football 

on the weekend, they all use this field.  Contrary 

to testimony from some others, this field is an 

amenity.    So that the loss of any of 

this existing field here is a loss to the 

neighborhood and to the residential sense.  It's not 

merely an aesthetic issue.  I agree from the 

standpoint of aesthetics, much, not all, but much of 

that would be addressed by the proposed landscaping 

scheme, which again I commend. 

  But it's the loss of green space or the 
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field in the middle of -- which has been a field, 

incidentally, for a hundred years.  That school has 

been there since 1892, so over a hundred years.  So 

it's the total loss of a wonderful neighborhood 

playground where kids have, you know, softball 

games, touch football, people let their dogs run 

around, et cetera. 

  People who want to sunbathe go down 

there in the nice months, too.  So it's the loss of 

all that.  Now, when we talk about meeting halfway -

- I mean, I personally feel it's a loss and it's an 

objectionable impact to lose any of that space, one 

square inch of it. 

  But I would be willing to meet them 

halfway and say, look, take some of it.  There's no 

necessity to demand all of it.  We understand that 

you need parking.  But, of course, everybody needs 

parking.  Parking is a problem in this city. 

  There is no absolute entitlement to a 

special exception.  We would agree that you can have 

the special exception but if you come and give up a 

little bit of what you ask.  What I would suggest is 

the removal of, let us say, this row of parking. 

  I'm pointing to the -- 15 spaces on the 

map at the extreme west -- easterly quadrant of the 

subject site and move the green space into there.  
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Now, that would still, just for the record, that 

would still -- the balance there would not even be 

halfway. 

  That would be 75/25, by which I mean the 

-- this dotted line I'm pointing to now indicates 

the limit of the green area now.  The green area 

extends all the way from 34th Street to this dotted 

line.  This dotted line begins the existing asphalt 

parking spaces.   

  So even under what I am proposing they 

would -- the Corcoran would be entitled to take 75 

percent of that area, which is now green space, and 

turn it into an asphalt parking lot and leave this 

space here.  I think that would be a reasonable 

compromise, which will leave a very large area here, 

reduce the number of cars and, therefore, reduce the 

noise and everything else that the cars make. 

  It's a compromise sort of idea.  The 

fewer cars you have parking there, the less the 

impact late at night.  We have heard that there will 

be some activity that goes on there.  The classes 

end at 9:30, the testimony is.  I believe that.   

  But there will be some other activity, 

students coming in and doing various works and 

projects in the building until 11.  That's very fine 

and very commendable, and I enjoy that.  But they're 
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going to come out to their cars.  And when they come 

out in their cars -- or they may arrive in their 

cars.  I'm not sure.   

  They may arrive at 6:00, they may arrive 

at 10:00 to put in a quick hour in their -- on their 

painting or whatever.  And that's going to create 

some noise.  How about just reducing some of that 

area and putting a little bit additional buffer that 

the noise has to travel. 

  If a car is parked all the way over 

here, it is significantly closer to the houses on 

the eastern side than if the cars can only park 

another 20 or 30 feet into it.  Does that help? 

  CHAIRPERSON REID:  Yes.  That makes it 

clearer.  It's much clearer to me. 

  MR. MLOTEK:  Thank you. 

  CHAIRPERSON REID:  Mr. Collins, we have 

another person in opposition?  Are you done? 

  MS. KRESS:  We have to ask questions --  

  MR. MLOTEK:  I think Mr. Collins wanted 

to ask me a question. 

  MS. KING:  Did you participate in any of 

the negotiations that your neighbors on 34th Street 

carried on with the Corcoran? 

  MR. MLOTEK:  Virtually all of them, Ms. 

King, virtually all of them. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  MS. KING:  I see.  And the four people 

that you are -- or seven people or whatever the 

number of people you represent also participated? 

  MR. MLOTEK:  Yes.  Yes, they did.  Mr. 

Gormley participated in some of them.  He didn't 

come to all of them.  But they voiced their 

disagreement very vociferously in the case of one 

individual, as well.  This doesn't come at the 

eleventh hour.   

  This -- the positions that I am 

describing about the preservation of green space and 

the objectionableness of an asphalt parking lot is 

something that has been consistent throughout. 

  MS. KING:  Thank you. 

  CHAIRPERSON REID:  Ms. Kress, do you 

have questions? 

  MS. KRESS:  I'm clear.  Thank you. 

  CHAIRPERSON REID:  Okay.  Mr. Foushee? 

  MR. FOUSHEE:  No. 

  CHAIRPERSON REID:  All right.  Mr. 

Collins, go ahead and then we'll have the other 

person in opposition. 

CROSS-EXAMINATION OF MR. MLOTEK 

  BY MR. COLLINS: 

 Q My first question was, did Mr. Mlotek 

bring the written proxies that he says he has. 
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 A To respond, Mr. Collins, one of the 

proxies is already in your record because it was 

submitted -- it was written directly to you from the 

Myers.  It's in there along with a letter of 

opposition.  A second one I have here in my hand. 

  Two others -- the one other, I'm sorry, 

there's the three and my own.  The one other I 

inadvertently left in my office but would be willing 

-- I suppose the record is going to remain open for 

some period of time after this, and I will submit 

it, the one from Mr. Gormley. 

  So I have written -- I have written and 

I'm prepared to give it to you. 

  CHAIRPERSON REID:  Please do. 

  BY MR. COLLINS: 

 Q Since I didn't see it, do those proxies 

detail all the same arguments that you just put 

forth today? 

 A Well, two of the proxies don't detail 

arguments.  They're just proxies to speak on behalf 

of the party and to mind their interests here.  The 

one from Dr. and Mrs. Myers, which is already in the 

-- in the record does detail a number of their 

objections. 

  But the general tenor of these proxies 

is that I have full authority to speak and take 
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whatever position I deemed was in the best interest 

of those involved, and I've done so. 

 Q So they don't necessarily have full 

knowledge of what you spoke of here today? 

 A We'd have to go one by one.  So some do 

not have full knowledge, some do have full 

knowledge.  The Myers understand virtually every 

iota, jot and tittle of what I described.  Mr. 

Gormley's position was, whatever you say is fine 

with me, you don't have to check with me first. 

  Mrs. Kunin's position was, try to do 

what you can, Mrs. Kunin being one of the more 

implacably imposed individuals.  But she has given 

me a proxy in an informed consent way and she 

understands that I could take positions here today 

that might be more compromising that she might take 

if she were here herself. 

 Q And the Myers, they live in the house 

that's just across the alley to the south? 

 A The Myers' daughter lives in the house.  

They have owned the house since it was built in 

1923, when their mother -- Mrs. Myers' mother built 

and owned the house from the outset.  The 

granddaughter of the original owner lives there 

today, and the record owners live in South Carolina. 

 Q And do you represent the daughter as 
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well? 

 A I don't have a written proxy for -- for 

her. 

 Q Does she have a position on this case, 

to your knowledge, as the resident of the house? 

 A Well, positions, as I said in my 

statement, positions on this have been very 

fractious and have been changing almost hourly.  She 

-- her fiance, on her behalf, spoke very strongly in 

opposition to this, particularly the parking lot 

aspect.   

  Made a very strong statement in 

opposition at the ANC meeting on April 4th, was it?  

Well, at the last most recent ANC meeting.  But I do 

-- as a matter -- as a formal matter, I do not claim 

to represent the views of the daughter at this time.  

But for the parents, who are the record owners, I 

do. 

 Q Does that house, the Myers' house, have 

any windows that face onto the alley, onto the 

parking area? 

 A There is one window which is slightly -- 

I think it's part of a basement that is partly above 

grade, partly below grade.  But there is a -- 

there's a kitchen which does not face 

perpendicularly but obliquely onto it.  They -- in 
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other words, let me answer your question this way. 

  The Myers represented to me and I 

represent to the Board that they can see the 

entirety of the parking lot, which is of great 

concern to them.  They can see the entirety of the 

parking lot or most of the parking lot from their 

kitchen windows and their back porch and from their 

upstairs bedroom window. 

  But the windows do not face directly.  

The windows face to the west, but looking out at the 

windows at a 45-degree angle, I guess you see the 

site. 

 Q You were present at a meeting in the 

home of Mr. Schuyler on Monday evening for this?  

Was --  

 A Yes. 

 Q Thank you.  Was the resident of the 

house to the south of the alley also present? 

 A Yes. 

 Q How would you describe her reaction the 

proffers made?  Was she adamantly opposed to the 

project -- 

 A Well --  

 Q -- after hearing the discussion? 

 A I think, actually, the most accurate and 

non-speculative answer that I should give properly 
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is I'm not really aware of -- I could not really 

characterize, I would not be able to characterize.  

I think -- speaking personally, I've known her for 

15 years.   

  I think she's somewhat confused and 

overwhelmed by this entire episode, as I am as well.  

It has brought neighbor in contact -- in conflict 

with neighbor.  And a number of us are very 

seriously in conflict with our own ANC.   

  So I -- I think she is -- Gwen -- 

Gwendolyn Myers, for the record, is the name of the 

individual Mr. Collins is referring to.  I think she 

is just totally overwhelmed and somewhat confused by 

all this, which I assume is why her parents, 

notwithstanding that their own daughter, adult grown 

daughter was living in the house, nevertheless asked 

me to represent their views here. 

 Q You've mentioned there are other people 

confused and overwhelmed by this in the 

neighborhood? 

 A Oh, yes.  I think the entire 

neighborhood to my direct -- those that I've spoken 

directly to are overwhelmed by this.  I think their 

general view is --  Q You said confused and 

overwhelmed.  Are they confused and overwhelmed? 

 A Well, I think overwhelm -- confusion 
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goes along with overwhelming.   

 Q The people that --  

 A I think they are over -- they are -- 

this has been a very difficult to grasp and 

difficult to deal with issue for them.  And some of 

them, I think, have felt from the outset that you 

couldn't fight the Corcoran.  It was too big an 

institution, one should just accept whatever the 

Corcoran might want to -- to, out of the goodness of 

its heart, offer. 

  I think that was a -- if I could say 

there was a majority view of the people in the 

neighborhood, I would say that that was it.  That 

would be my own personal view. 

 Q Would that confusion also extend to 

people for whom you speak today, or are they not 

confused? 

 A I think that even -- let me answer it in 

this way, Mr. Collins.  I think even I am confused 

or ambivalent, if you wish, in the sense that this 

is not an applicant.  The identity of the applicant 

is not one to whom negative feelings can easily be 

directed.  And we don't have any. 

  The Corcoran is one of the most 

estimable institutions -- esteemable institutions in 

this city, the oldest art museum, as you heard.  
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People love the Corcoran.  I love the Corcoran.  My 

mother was at a won -- and fiance were at a 

wonderful concert and reception last night at the 

Corcoran.   

  And I didn't go, not out of result of 

this but because they were going to serve some beer 

which I can't drink during Passover.  But leave -- 

leaving that aside, we all love the Corcoran.  But 

yet we feel, the four people, the four property 

owners that I am referring to, and some of the 

others in opposition feel that this is an awfully 

institutionalized type of insertion or intrusion 

into our neighborhood, having nothing to do with the 

identity. 

  I mean, even if this was not the 

Corcoran, if it was the American Red Cross, if it 

were a parochial school, you know, the Catholic 

Diocese took it over or something, anyone who would 

come in here and try to totally eliminate what has 

been a grass field for 50 years and put in asphalt 

over it I think would engender the same type of 

feeling. 

  But because it is the Corcoran we -- 

there is this ambivalence because one -- I mean, at 

the end of yesterday's meeting -- let me just sum up 

my answer by saying this.  At the end of yesterday's 
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meeting, I felt within my own heart and mind, Mr. 

Collins, a very strong desire to go along and accept 

this because I thought the proposal for the 

landscaping was very attractive. 

  But still and all, when I come down to 

it I feel that, and I spoke to the Myers last night 

and they agreed, the insertion of such a large 

parking lot, where no parking lot like this was 

before, where use had been established as an 

elementary school for 100 years, and was accepted 

and a part of the neighborhood, overall residential 

ambience. 

  To change that by putting in a hundred-

car parking lot, more appropriate for a Safeway or a 

shopping mall, would not be correct. 

 Q You mentioned --  

  CHAIRPERSON REID:  Mr. Collins, if you 

have any more questions, the reporter has to stop at 

5:30 to change the tape. 

  MR. COLLINS:  I need to break.  I need 

to make a phone call.  I will be very brief. 

  CHAIRPERSON REID:  Okay.  We have to 

take a break for him.  We will recess for five 

minutes and come back. 

  (Whereupon, a brief recess was taken.) 

  CHAIRPERSON REID:  Are we ready?  We 
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will resume.  Mr. Collins, proceed with your 

questioning. 

  BY MR. COLLINS: 

 Q Mr. Mlotek, we were talking about the 

parking area.  You said several times that the 

Corcoran is imposing a 100-car parking space, is 

that correct?  Am I characterizing it correctly?  Or 

a 99-car parking space? 

 A Parking lot.  I use the word "lot." 

 Q Okay, parking lot. 

 A Ninety-nine-car, asphalt parking lot I 

think is the term. 

 Q But haven't you previously acknowledged 

that there are 50 spaces there now, or space there 

for 50 cars now? 

 A Yes, I have. 

 Q Okay.  So is it a hundred -- are we 

going to 149, or is your -- are you more accurately 

saying it's a 49-space increase? 

 A Well, they will double.  They will 

increase by a hundred percent.  I think that's a 

significant increase.  I've never said that they're 

adding a hundred spaces.  There are 50 there now.  I 

thought I made that clear.  They want to add another 

50, and the net total will be the appearance, where 

there was not one before, of a hundred-car parking 
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lot where there was no hundred-car parking lot 

before. 

 Q But there was some --  

 A It's a doubling in size.  That's 

significant.  It's not a quibble over small --  

 Q It's going from 50 to 99, is that 

correct? 

 A Correct, 50 to 99. 

 Q The buffer that exists there now, the 

grass and mud that you described, is it the height 

of the grass that provides the buffer?  What is it 

that provides the buffer now? 

 A Well, the grass and mud comment was 

playing off something that Mr. Levy said during his 

testimony at the ANC the other night.  It is not 

actually grass and mud.  It's a grass field.  It's 

not the most beautiful grass field one could 

imagine, but it is a grass field. 

  And it extends the entire distance from 

the sidewalk on the eastern boundary of the property 

along 34th Street all the way to the middle of the 

property.  So that means we have approximately -- 

I'm not good with estimating distances.  I can't 

read this scale. 

  But we're talking about at least a 

hundred feet of buffering before one can even see 
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that parking lot from the houses.  Well, this shows 

-- thank you, Mr. Levy.  This shows the houses that 

I'm talking about.  It's just out of the photograph. 

  This shows the -- the grassy lot, 

however one wants to characterize it, grass, mud.  

Straight shock -- I would be willing to stipulate 

that it would shock more or less from where the 

existing paved lot ends, showing its distance, its 

width to the houses over there.   

  And that is the buffer, the large green 

buffer zone that I'm now talking about, which would 

be removed in its entirety except for the six feet, 

the additional six feet. 

 Q Would you describe the fence in that -- 

that you can just barely see in that picture close 

up, and probably not from the distance that the 

Board is sitting? 

 A It's a chain-link fence. 

 Q Is it a brand new chain-link fence? 

 A No.  It's an ugly, old and very 

unattractive chain-link fence which unquestionably 

will be -- that aspect of it will appear nicer under 

the Corcoran's proposal.  However, it is now an ugly 

chain-link fence with a hundred feet of green, non-

parking lot appearing surface, in other words, 

residential appearing surface. 
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  This is a surface, however one wants to 

characterize it, ugly or not, that appears 

residential.  And I guess the bottom line issue is 

would something beautiful and institutional in a 

residential neighborhood be preferable to something 

which is not as kept up. 

  Remember, it's part of the D.C. Public 

School System which has its problems with its 

upkeep, which is something which may be not at the 

height of its beauty, but it's still residential in 

appearance.  And I maintain that it's preferable to 

a residential area to maintain, if possible to 

improve something like this.  And eventually it 

would be improved.   

  This would not presumably leave these 

problems with the D.C. School System or some other -

- some other user if the Corcoran does not wish to 

have this site, some other purchaser who would buy 

the site from the D.C. School System might come in 

and beautify it, but maintain that area. 

 Q You're familiar with one of the earlier 

proposals that the Corcoran put up in response to 

community concerns to building a four-foot wall in 

place of -- where the chain-link fence is, is that 

correct? 

 A Yes. 
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 Q Are you familiar with the fact that some 

people asked that it be increased to six feet? 

 A Yes. 

 Q And you were adamantly opposed to that? 

 A I was adamantly opposed to a brick wall. 

 Q And what the Corcoran is offering now is 

something other than a brick wall, is that your 

understanding? 

 A What the Corcoran is offering now, as I 

stated, is much, much better than its original 

offer. 

 Q And --  

 A It's still not halfway there. 

 Q Do you know the height of what's being 

offered? 

 A I believe that we are talking about a 

metal picket fence to the height of seven feet? 

 Q Yes.  Well, if you know. 

 A Okay, I'm sorry.  I anticipated the 

question. 

 Q Do you know? 

 A I do know. 

 Q Okay.  Do you know whether there is 

supposed to be any landscaping in front of that 

metal picket fence? 

 A Yes, I do know. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 Q Is it your understanding that that would 1 

also be to a height of seven feet or thereabout? 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 A I'm not exactly clear.  I think the plan 

that was testified to today has some degree of 

flexibility in it.  But I understand there's going 

to be considerable planting there done. 

 Q Assuming that the plantings were done to 

a height of seven feet, what was described as the 

opaque plantings to the height of seven feet, would 

the surface, be it grass, mud or otherwise, be 

visible from the sidewalk? 

 A No -- well, if what is done totally 

fulfills the promises and representations made for 

it by an eminent landscape architect, no, you would 

not see the parking lot.  It would really not hit 

you, looking at it from outside.  Though as I 

emphasized before, my concerns are not totally 

aesthetic, what it appears. 

  I don't think you can solve an 

institutional intrusion into a residential area by 

making it -- by screening it off.  A parking lot is 

a parking lot.  It's not only what would be put in 

there, it's what would be removed.   

  There -- there's the buffering -- the 

space -- the purpose that is served now in terms of 

residential character of that green space there is 
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not only what one sees, but in keeping the cars that 

are now parked farther away from the homes across 

the street there. 

 Q Are there trees, are there street trees, 

meaning trees in public space along the street on 

that side? 

 A Yes, there are. 

 Q And would you characterize them as 

saplings or are they healthy, mature trees? 

 A I would characterize them as not very 

distinguished specimens of a tree family. 

 Q Are they in bloom now or are they dead? 

 A Not being an expert on these things, I 

cannot testify as to their --  

 Q Do you see green leaves on the trees in 

public space across the street from your house?  Not 

the trees on the public property, but the trees 

between the sidewalk and the street. 

 A The trees that are shown in the 

photograph? 

 Q Well, there are a number of trees in the 

photograph, including trees in the private property.  

But the trees --  

 A Oh, I see. 

 Q -- in the public space --  

 A The trees that are in public space, no, 
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they are not in great shape.  No. 

 Q Are they dying, if you could 

characterize as a layperson, or are they -- do they 

have green leaves on them? 

 A I'm sorry, I can't -- I have not noticed 

whether they're in bloom or what their condition of 

health was.  I'm sorry. 

  CHAIRPERSON REID:  Mr. Collins, this is 

not to hurry you, but our reporter has to leave at 

6. 

  MR. COLLINS:  I'm going as fast as I 

can. 

  CHAIRPERSON REID:  So if we can get 

through the questioning and then we can kind of wrap 

it up before 6, it would be great.  We have one 

other person in opposition and then your closing 

statement. 

  BY MR. COLLINS: 

 Q Is there parking on the street alone 

34th Street, on your side of the street?  Is that 

available? 

 A Yes.  Yes, there is parking. 

 Q Is that objectionable to you? 

 A That there is parking on the street? 

 Q Available? 

 A Available? 
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 Q Yes. 

 A If I were the king of the world I 

wouldn't have any parking in front of my house, no.  

But it's -- it's not something I'm entitled to 

object to.  I'm not in favor of cars parked visibly 

in front of residences. 

 Q The --  

 A Something we have to live with. 

 Q The additional setback that you asked 

for here, that is -- how long is that?  How far, 

what's the distance?  You said it was 25 percent.  A 

length of a car space or is it more than that?  

Maybe you can take that photo down and refer back to 

it. 

  CHAIRPERSON REID:  It's behind you. 

  MR. MLOTEK:  It appeared that the -- the 

area that I was referring to appears to be the 

length of a car.  So -- I mean, not a length of a 

car but a length of a typical or lawful parking 

space. 

  BY MR. COLLINS: 

 Q You're talking about the parking -- 

okay, the parking spaces that are closest to the 

eastern property line. 

 A And I proposed that in the way of a 

compromise.  I mean, if it were up to me, if you 
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asked me what my -- my personal preference would be, 

it would be that none of the green area be taken 

away. 

 Q All right.  So the buffer that you're 

proposing is the length of a parking space plus the 

additional landscaped area that's being proposed by 

the Corcoran now? 

 A It would be an acceptable and reasonable 

compromise. 

 Q Are you familiar with the length of a 

parking space under the D.C. regulations, or the 

length of the parking space right there?  Do you 

know? 

 A No. 

 Q Does the term 9x19 ring a bell to you? 

 A Yes.  You've refreshed my recollection. 

 Q So if -- so your buffer area that would 

be proposed would be 19 feet plus 12 plus 5, which 

was 19, 17, 36? 

 A Yes.  The mathematics works out on that, 

yes. 

 Q Are you familiar with any other parking 

areas in this vicinity of Georgetown that have a 36-

foot buffer area setback? 

 A As a general rule, there are not such 

parking areas in the residential part of Georgetown.  
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That's part of my objection to -- essentially it's 

the essence.  It's not part.  That is the entirety 

of my own personal objection to the proposed views 

here, the nature of what they want to change. 

  There is no parking lot that I have 

personally seen in the residential zones, I mean in 

the R-Districts.  There are in the commercial 

districts, of course, but in the R-Districts I have 

not seen parking lots.  And I'm excluding here those 

commercial districts that border or abut, you know, 

where you have a C-zone abutting an R-zone. 

  But right in the midst, this entire area 

is R except for a small little portion across the 

street from the alley way here, this entire area 

around is R.  And I have not seen any parking lot at 

all of that magnitude, a hundred-car parking lot 

that I can think of in the midst of a residential 

zone. 

  The Georgetown University's lots would 

be the closest thing and they're very well set into 

the campus. 

 Q Well, what about the Starbucks parking 

lot across the street, is there any buffering there? 

 A Well, the Starbucks parking lot is 

entirely in a C-zone, in its entirety. 

 Q But it's in the neighborhood, right?  
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There's no wall you have to pass through to get to 

that, is there? 

 A No.  But zoning law is based on zones of 

demarcation.  And if I had an opportunity oppose the 

Starbucks parking lot, I would.  But since it's in a 

C-zone and as a matter of right I can't, so being 

reasonable, I don't. 

 Q And the Rosario parking lot? 

 A The Rosario parking lot is again, as I 

recall the zoning lines there, what is now the 

junior high school parking lot is virtually one-half 

of it or more in a C-zone or bordering a C -- 

commercial zone.  So, again, that problem of setback 

is not there. 

  And in any event, of course, as you -- 

as has been mentioned here several times, there's 

this very large park proposed there which would set 

back the existing parking lot within a large green 

space. 

 Q Isn't your real concern that this grass 

and mud area would no longer be a place where people 

could plan so it would --  

 A Well, it's part. 

 Q -- be lost to the community? 

 A That's part, not the entirety.  It's 

part of the concern. 
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 Q And you previously described this area 

as a neighborhood amenity? 

 A Yes, it is, very much so. 

 Q And you previously said that the 

Corcoran would selfishly deprive the neighborhood of 

this amenity by approving this parking area? 

 A When -- refresh my recollection when I 

said this? 

 Q I'm reading from a document that was 

submitted to the Advisory Neighborhood Commission. 

 A Yes.  I said that in that document.  

Just for the record, I did not characterize it as 

"selfishly deprive" here at the hearing in order to 

deport with the decorum. 

 Q I certainly didn't suggest that it was 

said here. 

 A But I did say that in the document, yes.  

I believe -- and since you -- I'm sorry, you're 

asking the questions. 

 Q Do you recall writing that, "In the 

American tradition, the neighborhood public school 

is a playground for the neighborhood, especially its 

kids during non-school hours, touch football, 

frisbee tossing, model plane flying, sunbathing.  

All these are actively pursued at Filmore.  The 

Corcoran would selfishly deprive the neighborhood of 
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this amenity."  Do you recall that --  

 A Yes, I said that and I continue to 

believe that. 

 Q Your buffer area, this 36-foot buffer 

area, would the Myers be able to see that from their 

kitchen window? 

 A Not from their kitchen window, no. 

 Q Would Ms. Kunin be able to see that from 

her house? 

 A She would -- well, they would see it as 

they come -- no, not from her house, she would not 

be able to see it. 

 Q Would this 36-foot buffer area be a 

place where people could effectively fly model 

planes or sunbathe or toss frisbees? 

 A I think they'd be able to sunbathe and 

with smaller kids you might be able to toss 

frisbees, yes.  I'm willing to accept some loss, is 

what I'm trying to say.  I'm willing to -- to -- as 

has been said about the Corcoran, I'm willing to 

meet the Corcoran halfway and to lose some of the 

amenity there that we have in exchange for 

reciprocal sort of concession on their part. 

 Q The --  

 A We're going to lose something if any 

parking is expanded. 
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 Q Going back, and this is my last line of 

questioning, going back to the discussion we had 

earlier about assuming there was a seven-foot, or 

thereabout, opaque planting strip on the proposed 

landscape area, and juxtapose that to your 36-foot 

wide planting strip, what is the effective 

difference in terms of vista? 

 A In terms of vista?  In other words, in 

terms totally -- solely and exclusively a visual 

impact? 

 Q Yes, sure. 

 A From our -- from that side of the 

street, probably very little.  From other -- from 

other angles of view, somewhat.  Because you would 

also be able to see this parking lot, of course, 

from -- coming down 34th Street in this way.  And 

you would see it as you walk through. 

  Remember, people walk around.  This is a 

residential neighborhood.  People would walk about 

it and they would walk in.  So even if you could not 

see it from your house, you would see it as you walk 

through your neighborhood. 

  MR. COLLINS:  No further questions.  

Thank you. 

  CHAIRPERSON REID:  Thank you.  We have 

one other person in opposition and then closing 
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arguments. 

  MS. KRESS:  Hopefully, we can make it by 

6 so we don't have to come back another day. 

  CHAIRPERSON REID:  That's what we're 

trying to do.  Could you quickly summarize for us, 

sir, because of the lateness of the day, what your 

opposition consists of primarily? 

  MR. EASTRIDGE:  I believe five things. 

Whereupon, 

BERT EASTRIDGE 

having been previously duly sworn, was called as a 

witness herein, and was examined and testified as 

follows: 

  MR. EASTRIDGE:  My name is Bert 

Eastridge.  I live at 1722 34th Street, N.W., D.C.  

I've been living there since 1957.  Before that, I 

roomed with a family over on Wisconsin Avenue.   

  The thing that gets me is as much as the 

Corcoran Art Gallery has a great reputation, what 

infuriates us is this thing went through.  We didn't 

know a thing about it until two days before the 

appeal, this decision came before the Board of 

Zoning.  Two days. 

  We found out about it by accident.  And 

that's what infuriates the hell out of us.  Because 

the ANC, when we went up there to ask them about it, 
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they said, well, we knew about it.  So I asked them 

what was in the application.  They didn't even know 

what was in the application and they voted 

unanimously on it. 

  When I pointed this out to them, they 

totally disregarded it.  We didn't have an 

opportunity to oppose it, argue it, or anything.  We 

were summarily dismissed.  Now, that's the feeling 

we have, is anger at not being brought into this. 

  Why didn't these people come here before 

and talk to the people in that neighborhood.  We 

would have welcomed it if we knew what was coming in 

there.  But they didn't do that.  This was a stealth 

deal, and that's the thing that really rankles 

everyone over there. 

  Now, the other thing is they're talking 

about this 34th Street traffic. I live there.  I've 

lived there since '57.  By their own count, there's 

5000 cars a day on a one-way street with one lane 

coming off Wisconsin Avenue, going south toward Key 

Bridge, going toward Virginia. 

  Count it up.  Five thousand cars in 

eight hours?  Five days a week?  But they're 

bringing in not a hundred cars, ladies and 

gentlemen, it's going to be a hundred cars three or 

four times a day.  That's 400 cars additional coming 
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in there.  It's not a hundred cars. 

  And he started talking about trips or 

anything like that ---- .  And then they're going to 

be -- when they came in for the first proposal, they 

were going to stay open seven days a week, 8:00 a.m. 

until 11:00 p.m.  Even God rested on the seventh 

day.  But we can't do that because of that market up 

there, that flea market. 

  Nobody asked us did we want a flea 

market there.  It appeared one day.  Now, these 

trucks that they're talking about, that flea market 

has no control over those trucks.  All they do is 

rent them space.  They have no other relationship, 

no connection at all with them. 

  They don't control how they do it or 

anything.  All they're concerned about is being open 

on Sunday.  I understand they're asking for an extra 

day for Saturday.  They had two markets there 

before, one on Saturday and one on Sunday and they 

had to close it up because of the neighborhood 

disaster there. 

  If you could imagine living in a place 

where you can't get a place to park, you can't leave 

your house become somebody comes in there and goes 

up on the tree box and everything like that.  They 

bring their pets and their kids along.   
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  ---- wherever they've been, and if it's 

pets you know they've been there, for weeks 

afterwards.  The feeling that we get is frustrated 

anger that you people aren't listening to a word 

we're saying, and the ANC certainly is not.   

  And that's why before anything like this 

is approved, I demand that those people go through 

and canvas the neighborhood and have a referendum 

before decisions like this are made.  Now, this 

decision you'll probably make today.  

  We talked to these people here and I 

asked them, why in the world didn't you come to us 

and tell us about this before trying to sneak the 

damn thing through. No answer.  This has gone far 

enough.  It happened on the flea market, it's 

happened on this. 

  You can understand why we are absolutely 

outraged that this continues.  Now, the ANC, you saw 

the presence of this one president of the ANC.  They 

talk only to themselves.  We didn't know a thing 

about this, nobody in the neighborhood.  They put 

out no notice.  Nothing. 

  I asked the surveyor up there what he 

was doing.  He said, "Measuring a new property line 

for the Corcoran Art School."  

  "What are they going to do?" 
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  "Open up the fence here and use this for 

the traffic to come out." 

  That was on a Sunday when I -- this was 

on the 14th -- the 15th, I beg your pardon.  On 

Monday, the 16th, I asked the neighbors up there if 

they heard about it.  Nothing.  Then they -- when I 

pointed it out to them, they came down there.  When 

they saw the marks there, they became really 

concerned. 

  And that's what's causing a disturbance.  

That's the reason the neighborhood is fractured.  

And you're not going to get a unanimous vote out of 

that neighborhood because the way this has been 

conducted.  That and the flea market, too. 

  We were not asked do you want a flea 

market.  It appeared there one day.  And if you'd 

ever lived on a street there ---- , you're so angry 

and disgusted because of what has happened.  

Somebody else wants that there.  Great, let them 

have it where they want it.  They don't have to live 

next to it. 

  A total disregard for the property 

owners there.  Most of those people living where I 

live at, their working lives are over.  They're more 

or less relaxed and taking it easy for the rest of 

their life, whatever it might be, short or long. 
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  But right now, the way this has been 

handled, you don't see anybody -- these people were 

surprised to see anyone done here at the BZA 

meeting.  They didn't expect to see anyone down here 

opposing it.  Now, enough of this is enough.  When 

you have something this important --  

  MS. KRESS:  Excuse me.  I agree with 

your anger.  I understand your anger, I didn't mean 

I agree with it.  I understand how you've come to be 

so angry.  Do you have any particular things?  Do 

you feel like it shouldn't be there at all or do you 

feel like they should -- there should be less --  

  MR. EASTRIDGE:  Ms. Kress, look, since 

talking to these people, if I can believe what they 

say, it's a lesser of two evils.  We don't know what 

will come in there if they didn't get it and 

somebody else body it.  And we talked with them and 

they seemed to be talking, well, reasonable. 

  And that again infuriates us.  Why in 

the world couldn't they have come there and laid it 

out for us and got together as a neighborhood and 

decided on this?  There wouldn't have been this 

rancor, this anger and frustration. 

  MS. KING:  Sir, do you live within 200 

feet of the --  

  MR. EASTRIDGE:  We received that March 
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the 1st. 

  MS. KING:  Yeah.  And? 

  MR. EASTRIDGE:  And we went down there 

and here was a sign, a paste-board sign, and it's 

printed and mauled with black letters, fudged black 

letters.  I defy you to read that print farther than 

five feet away from it.  You couldn't even read it. 

  MS. KING:  But you did receive a letter 

a month-and-a-half ago? 

  MR. EASTRIDGE:  No.  We received -- wait 

a minute.  We received a letter on March the 1st. 

  MS. KING:  Okay.  That's six weeks ago. 

  MR. EASTRIDGE:  But all it said -- we 

thought this was supposed to go before the ANC 

first. 

  MS. KING:  Thank you.  I just wanted to 

make sure that you got your notice. 

  CHAIRPERSON REID:  The ANC was noticed. 

  MR. EASTRIDGE:  But that's the thing 

that angers and frustrates us.  The people up there, 

they don't want the -- they said they're too old to 

upset their lives, and to do this down here and 

oppose the government, the mighty weight of the 

government on this. 

  Some of those people signed that 

petition in there because we were told that we have 
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the lesser of two evils: we don't know what is 

coming up. 

  CHAIRPERSON REID:  Sir, just for the 

record, the ANC was noticed on 1/29/98 and --  

  MR. EASTRIDGE:  We were not notified.  I 

asked for the ANC --  

  CHAIRPERSON REID:  Excuse me.  The 

letters were sent out on 1/22/98. 

  MR. EASTRIDGE:  No, they were not. 

  CHAIRPERSON REID:  To everyone within 

200 feet. 

  MR. EASTRIDGE:  Not until March the 1st. 

  CHAIRPERSON REID:  And it was also 

posted in the D.C. Register. 

  MR. EASTRIDGE:  Who reads the D.C. 

Register? 

  CHAIRPERSON REID:  Well, that's 

considered to be an official notification. 

  MR. EASTRIDGE:  If you had it on the 

sports page or something like that, or in a 

newspaper where you could read about this. 

  MS. KRESS:  Well, I think I'm not sure -

-  

  CHAIRPERSON REID:  He said he saw the 

notice.  He saw the notice on the building itself. 

  MS. KRESS:  Yes. 
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  MR. EASTRIDGE:  But another thing, this 

--   MS. KING:  -- in advance of this 

meeting. 

  MR. EASTRIDGE:  This didn't mention 

anything about a parking lot.  Didn't say a word 

about that.  He was asked by Westie Byrd, are you 

going to make any changes.  She didn't say 

"building," she didn't say "grounds."  The answer 

was no. 

  CHAIRPERSON REID:  Okay.  We certainly 

appreciate your testimony and we will take note of 

your concerns.  Thank you very much.  And I would 

also like to thank you for your patience.  I know 

you have been here for some time. 

  MS. KRESS:  He was here the longest and 

was the last. 

  CHAIRPERSON REID:  And the angriest. 

  MR. EASTRIDGE:  I just hope I'm here 

much longer. 

  CHAIRPERSON REID:  Did you have any 

cross-exam for him, Mr. Collins? 

  MR. COLLINS:  No. 

  CHAIRPERSON REID:  Do you want to come 

and give your closing remarks?  Or does anyone else 

have any questions for this witness, Ms. King, Mr. 

Foushee?  All right.  Closing statement, please. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

  MR. COLLINS:  We have just a couple of 

points on rebuttal and then a closing statement. 

  CHAIRPERSON REID:  Sure. 

  MR. COLLINS:  Mr. Levy, would you speak 

to this as well as you were at the ANC meeting, is 

that correct? 

  MR. LEVY:  That's correct.  I was at 

three ANC meetings. 

  MR. COLLINS:  At the most recent ANC 

meeting, were the majority of the people who spoke 

there in favor or in opposition to the proposal, to 

your recollection? 

  MR. LEVY:  I really can't characterize 

the majority.  I can tell you that Mr. Mlotek took 

up most of the time.  But there were a good many 

people who spoke, though.  We heard from the 

gentleman we just heard from now.   

  Oh, we heard quite a number of people 

who had very positive things to say about the 

Corcoran.  I couldn't characterize the numbers, 

though. 

  MR. COLLINS:  The most recent meeting we 

had with the neighbors on Monday evening, 

approximately, to your recollection how many people 

were there?  Do you remember? 

  MR. LEVY:  I would say there were 
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between 15 and 20 people in the room. 

  MR. COLLINS:  Were the majority of them 

-- after the end of our presentation, were the 

majority of them, to the extent you could 

characterize it, in support or in opposition? 

  MR. LEVY:  I thought it was very 

positive.  I walked out of there feeling that 

everyone was in agreement and it ended in a very 

positive way.M 

  MR. COLLINS:  Mr. Morris, you heard the 

description of the -- 34th Street as having 5000 

cars in an eight-hour period.  Is that your 

understanding of that 5000? 

  MR. MORRIS:  That's over a 24-hour 

period. 

  MR. COLLINS:  And the incremental 

increase in your study, over what -- what might this 

yield if this 99-car parking area is used by the 

Corcoran? 

  MR. MORRIS:  Five percent. 

  MR. COLLINS:  Five percent?  Thank you.  

No further questions. 

  I would like to make a brief closing 

statement at this time.  We believe that the 

Applicant meets all the criteria of the zoning 

regulations.  The ANC has listed certain conditions 
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that they would request be imposed, and we do meet 

those conditions. 

  The Office of Planning has listed 

conditions.  They are identical to the conditions 

that we have submitted to you today in our proffer 

and we would agree to those conditions.  There are a 

number of support letters which you have seen in the 

record.    They have not all been called 

out to you, but you have the numbers of the letters 

now in your record, including letters from people on 

34th Street.    The parking area, just to 

be clear, does meet all the criteria of the zoning 

regulations and there are no variances required for 

the parking area.  And that perhaps be a reason why 

there was no variance for the parking called out on 

any kind of public notice. 

  But as was pointed out by the Director 

of the Office Zoning when we first convened on March 

18th when some objection was raised, every use -- 

actually, no, it was the Zoning Commission 

representative, I believe, who sat on the Board last 

time.  Pointed out that every use requires parking, 

that there should be no surprise that parking is 

associated with the use, that we are required to 

provide parking. 

  This is an unusual case.  Typically, 
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applicants before you are chastised for not 

providing enough parking.  We are being chastised 

here maybe for providing too much parking.  It's a 

tradeoff between having parking on the street and 

parking off the street.  And most -- all the time 

you hear about the need for more off-street parking 

and that's what we're trying to accomplish in this 

case. 

  We believe we have accommodated the 

concerns to the greatest extent possible, consistent 

with the need to provide parking off street so as 

not to -- to compete with on-street parking becomes 

a burden to those who do use -- in the neighborhood 

who use on-street parking. 

  It's been, the Corcoran believes, a 

significant achievement and to be able to do this in 

a way to have a significant landscaped park that is 

totally unlike any other buffer in this area on any 

parking lot, whether it's commercial or residential. 

  We submit the difference between a 19-

foot buffer and a 30-plus foot buffer is really 

something that you would not notice.  The screening 

is going to be designed by a noted landscape 

architect with a national and an international 

reputation, as the Office of Planning report pointed 

out. 
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  This is not an application for a flea 

market.  We are not here asking permission for a 

flea market.  The question was raised during cross-

examination and then a whole dialogue went on beyond 

that.  We are not here asking for permission for a 

flea market. 

  The test for a zoning purpose is whether 

the use is likely to become objectionable.  Those 

are subjective terms.  And I think this Board has to 

exercise -- to look at it in a reasonable way.  Is 

it likely to be reasonably objectionable, I think. 

  There is -- with many neighborhoods, 

Georgetown is like many others.  You cannot please 

everyone.  And I think it's been heard here that 

there cannot be -- there is not unanimity on 34th 

Street and, in fact, one witness said there probably 

cannot be unanimity. 

  But as you exercise your independent 

judgment as the trier of fact, you have to determine 

whether it is reasonably objectionable.  We believe 

that what we are showing you on this modified plan 

here, that has received the blessing of the ANC, has 

a number of supporters for it, including people who 

live right across the street on 34th Street, is a 

plan that meets that test. 

  So for those reasons, we respectfully 
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request that you grant the application.  Thank you. 

  CHAIRPERSON REID:  Thank you. 

  MR. LEVY:  I have one comment.  And I 

make this comment on behalf on the Institution that 

I represent, as well as myself personally.  I am 

deeply concerned about the representation that's 

been made that there was any attempt here to either 

deceive the community or to withhold any 

information. 

  It was our sense that the process, the 

ANC process -- and we appeared before the ANC three 

times and at the Burleigh Association once, so four 

times altogether, that this process had built into 

it a mechanism to inform the neighborhood about our 

plans. 

  The issue that was raised a number of 

times now and answered a number of times, so that I 

am actually quite concerned that it continue to be 

raised, about the question as to whether or not 

there are going to be any external changes and the 

answer being no, which was made by me, was a 

question that -- it was asked in the context of a 

discussion about the historic preservation of the 

building. 

  And to broaden that to the entire 

discussion of the parking lot is really a piece of 
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sophistry at the very least.  And, finally, I think 

that the reason the parking lot issue did not 

surface as the focus is that in both the Burleigh 

meeting and the ANC meetings that took place, it was 

kind of understood, at least by us or at least we 

presumed it was and this may have been a mistake, 

that precisely what Mr. Collins has said a moment 

ago, which is that the issue here is are we going to 

have enough parking. 

  And since we felt that we clearly had 

enough parking, we didn't feel that we had to focus 

heavily on that issue.  And at the Burleigh meeting 

there was some discussion about whether or not the 

strip of grass and mud, mud and grass, more 

appropriately, was going to be developed or would we 

sell it off. 

  And there was a great deal of concern 

about that.  And our answer to that was no, we would 

not sell it off, that we needed it for parking.  

Thank you. 

  CHAIRPERSON REID:  Board members, any 

questions or comments?  All right.  Do you want to 

try to dispose of it today? 

  MS. KRESS:  I think we probably need to 

let everyone know that we're done with the 

testimony. 
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  CHAIRPERSON REID:  As far as I know, we 

are. 

  MS. KRESS:  Typically, as the Zoning 

Commission, we do not have rebuttal to closing 

statements -- I mean cross ---- to closing 

statements. 

  CHAIRPERSON REID:  No, no. 

  (Simultaneous comments) 

  CHAIRPERSON REID:  The closing statement 

is from the Applicant only and then it's done. 

  MS. KRESS:  I'm sorry, I just wanted 

that clarified because I saw him standing --  

  CHAIRPERSON REID:  I didn't know what he 

was standing for. 

  MS. KRESS:  -- thinking that we were 

missing him. 

  CHAIRPERSON REID:  Okay.  Did you all 

wish to dispose of this today, or what's your 

pleasure? 

  MS. KRESS:  I think the hour is quite 

late.  I would prefer to take a vote on this at the 

next meeting.  I don't know where the rest of you 

stand. 

  MS. KING:  I agree. 

  CHAIRPERSON REID:  All right.  Then we 

will vote at our next meeting, public meeting on 
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this application, which will be the May 6th. 

  MS. KRESS:  Could we ask for the same 

kinds of things as we asked for in the Zoning 

Commission to  

perhaps --  

  CHAIRPERSON REID:  A proposed order? 

  MS. KRESS:  A proposed draft order if we 

vote in agreeing to your case?  That would -- since 

we're not making the decision, the record will be 

open and that will be helpful for us to have, for me 

personally, at the time that we look into deciding 

the issue. 

  MR. MLOTEK:  May opposition also submit 

a draft? 

  MS. KRESS:  Yes, absolutely. 

  MS. KING:  Both sides. 

  CHAIRPERSON REID:  I'm sorry? 

  MR. MLOTEK:  I was just inquiring 

whether the opposition may also submit a draft. 

  MS. PRUITT-WILLIAMS:  We were going to 

ask if you would. 

  MR. MLOTEK:  Yes.  Thank you. 

  MS. PRUITT-WILLIAMS:  And we would 

actually like to have it by the 24th of April. 

  CHAIRPERSON REID:  April 24th will be 

the date we will have the draft order.  Okay.  If 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

there are no other questions by the Board members, 

the hearing is adjourned. 

  (Whereupon, at 6:16 p.m., the hearing 

was adjourned, to reconvene on May 6th.) 

 

 

 

 

 

 


